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INTRODUCTION
This publication, A Guide to Brexit Planning was first published in March 2019 and then republished
as a guide in December 2020 before the UK-EU Trade and Cooperation Agreement (TCA) and ancillary
agreements had been published. When the TCA and other agreements were available to the public it
soon became apparent that the TCA in particular was a radical departure from the earlier Bills put
before Parliament. The Manual produced by Stronachs offers a guide for businesses, public bodies
and interested individuals in particular areas of the Brexit Trade Deal but does not represent a
definitive guide in all aspects of it.
It is interesting to see the developments of the UK’s involvement in the Europe over the years. It was
General Marshall’s offer of US loans and assistance to all European countries including the Soviet
Union and the countries the Soviet Union had effectively occupied in Europe in 1948 that possibly
triggered the Cold War through the rejection by the Soviet Union and the countries it occupied of that
offer. This in itself led to the US promoting the concept of European unity through organisations to
prevent Communist creep in Western Europe; the European organisations would be based on market
economies, liberal democracy and the reduction of trade barriers.
The UK had its own spheres of international interest being at that time the sterling area of influence
and the Commonwealth countries. The then Prime Minister Attlee and the opposition leader,
Churchill, promoted the concept of 3 interlocking circles – the US, Europe and the Commonwealth.
When Jean Monnet first proposed that France should have a right to control and use the Saar coal for
the French steel industry this was rebuffed by the US and other countries and evolved into the concept
of a European Coal and Steel Community which was established in 1951 by the Treaty of Paris. The
Shuman Declaration on 5th May 1949 was to declare a High Authority for the running of the French
and German coal and steel industries putting them under joint control. It was also a deadline to the
UK to either join it or leave the other countries to form it; this left the UK out of the original ECSC and
out of the beginning of a political integration and a Customs Union in Europe.
The UK joined the European Economic Community in 1973 but maybe a turning point for the UK and
its relationship with Europe was the Maastricht Treaty in 1993 which then evolved into the Treaty of
Lisbon. Article 50 of the Treaty of Lisbon was negotiated as a failsafe mechanism so that if any country
wanted to leave the European Community as an alternative to further political integration in Europe
it could do so. It was never intended at the time that any country would actually use it.
However, on the 23rd June 2016 there was a Referendum in the UK in which a majority of 51.9% of the
electorate voted to leave the European Union. There then followed the EU (Notification of
Withdrawal) Act 2017, the European Union (Withdrawal) Act 2018, the European Union (Withdrawal
Agreement) Act 2020 and the final divorce on 31st December 2020.
The actual negotiations of the UK-EU Trade and Corporation Agreement, the UK-UE Security of
Classified Information Agreement and the UK-Euratom Nuclear Corporation Agreement forming the
forward looking Brexit Treaties were negotiated in secret so it was only at the beginning of January
2021 were the full terms disclosed.
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It could be said that the UK has gone full circle and returned to the Attlee/Churchill doctrine in which
the UK’s interests are to maintain its relationship with the US, the EU and its international trading
partners under free trade agreements with the European Union and other trading partners and
therefore step outside further political integration in Europe.
We view the TCA in particular as a fairly revolutionary approach to an FTA and we believe it represents
a starting point with further negotiation between the UK and the EU both in months and years as to
their future relationship.
We hope this Brexit guide gives an introduction to some of the very complex issues that reside in the
UK’s new relationship with Europe.
Ewan C Neilson
2nd March 2021
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DEFINITIONS

TERM

DEFINITION

AEO

Authorised Economic Operator

AHC

Animal Health Certificate

BCR

Binding Corporate Rules

CAP

Common Agricultural Policy

CDS

Customs Declaration Service

CFP

Common Fisheries Policy

CHIEF

Customs Handling of Import and Export Freight

CJEU

Court of Justice of the European Union

CLP

Classification, Labelling and Packaging

CMA

Competition and Markets Authority

Commission

European Commission

Cooperation Agreement

UK-EU Trade and Cooperation Agreement

CPC

Customs Procedure Code

DP Brexit Regulations

Data Protection, Privacy and Electronic Communications
(Amendments etc) (EU Exit) Regulations 2019

ECA 1972

European Communities Act 1972

ECSC

European Coal and Steel Community

EEA

European Economic Area

EHIC

European Health Insurance Card

EMA

European Medicines Agency

EORI

Economic Operators Registration and Identification

EU

European Union

EU GDPR

General Data Protection Regulation

EUIPO

European Union Intellectual Property Office
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EUTM

European Union Trademark

EUWA

European Union (Withdrawal) Act 2018

FTA

Free-trade agreement

FTS

Find a Tender

GATS

General Agreement on Trade in Services

GATT

General Agreement on Tariffs and Trade

GBER

General Block Exemption Regulation

GDPR

General Data Protection Regulation

GHIC

UK Global Health Insurance Card

Government

UK Government

GPA

Government Procurement Agreement

HSE

Health and Safety Executive

HMRC

HM Revenue and Customs

ICO

Information Commissioner’s Office

IP

Intellectual Property

IPO

Intellectual Property Office

MAC

Material adverse change

MFN

Most-Favoured Nation

NEAFC

North East Atlantic Fisheries Commission

NES

National Export System

NI Protocol

Northern Ireland Protocol

NT

National Treatment

OJEU

Official Journal of the European Union

OR

Only Representatives

Patents Regulations

Patents (Amendment) (EU Exit) Regulations 2019
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PBS

Points-Based Immigration System

PSR

Product-specific rules of origin

RCD

registered Community Design

REACH

Registration, Evaluation, Authorisation and Restriction of Chemicals
(Regulation (EC) No 1907/2006)

SCC

Standard Contractual Clauses

SGEI

Services of General Economic Interest

SIA

Single Issuing Authority

SIEF

Substance Information Exchange Forum

SPC

Supplementary Protection Certificate

TAC

Total Allowable Catch

TFEU

The Treaty on the Functioning of the European Union

Treaty

The Treaty on European Union

TRQ

Tariff rate quotas

TUPE

Transfer of Undertakings (Protection of Employment) Regulations

UCD

unregistered Community Design

UK

United Kingdom

UK GDPR

United Kingdom General Data Protection Regulation

VAT

Value Added Tax

VATA

Value Added Tax Act 1994

WA

Withdrawal Agreement

WAA 2020

EU (Withdrawal Agreement) Act 2020

WIPO

World Intellectual Property Organization

WTO

World Trade Organization
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STRUCTURE OF BREXIT
Summary
On the 24 December 2020, the UK announced a trade deal with the EU. The UK-EU concluded three
agreements – the Trade and Cooperation Agreement; UK-EU Security of Classified Information
Agreement; and UK-Euratom Nuclear Cooperation Agreement. All three still need to be approved by
the European Parliament. Critically, the Withdrawal Agreement and Northern Ireland Protocol still
apply. The agreements which form the Brexit deal do not provide for all aspects of the UK-EU trading
relationship - unsurprising considering the speed at which the agreements were concluded. There
remains outstanding questions surrounding substantial parts of the UK-EU trading relationship.
Further reform is therefore expected and it remains to be seen how effectively the new agreements
will be implemented within the UK.
Contextual Background
The United Kingdom voted to leave the European Union on the 23rd of June, 2016. The UK’s departure
from the EU represents arguably one of the most important political events in the history of the EU
and the most significant constitutional event in the UK since the Devolution Settlement in 1998.
Although an exit provision – Article 50 of the Treaty of the European Union - was made in the Treaty
of Lisbon 2009, to rescue a Treaty establishing a European Constitution in 2003, it was intended to be
a “safety valve that was there, but never used”1. The UK’s decision to divorce from the EU therefore
sent shockwaves around the world; drawing the future of the EU into question and commencing the
four-and-a-half year constitutional and political crisis that ensued.
The UK has long resisted ceding ‘sovereign powers’ to the EU. It has previously secured opt-outs to EU
initiatives such as the Euro, border controls, and common European rules on Social and Fundamental
rights. Although Euroscepticism was deep-rooted in the UK prior to David Cameron’s tenure, Brexit
may be traced back to his time in office. David Cameron adopted the EU Act to commit to holding a
referendum to authorise any further EU powers; launched a balance of competencies of review to
reclaim powers from the EU; and committed to calling a referendum on the membership of the EU.
David Cameron used the passing of the EU Referendum Act 2015 to re-negotiate specific
competencies of the EU and ultimately, secured a new deal between the UK and EU2. Holding that the
negotiated package substantially addressed the Conservatives’ concerns regarding competitiveness,
sovereignty, social benefits, free movement and afforded the UK ‘special status’ within the EU, he
then campaigned to remain in the EU. It is worthwhile to recount the key events which followed as a
contextual background to the policy decisions which shaped the future relationship agreements:


1

23 June 2016: The referendum to leave the EU was passed with a 51.9% majority.

https://www.independent.co.uk/news/uk/politics/brexit-eu-referendum-britain-theresa-may-article-50-not-supposed-

meant-be-used-trigger-giuliano-amato-a7156656.html Last accessed 15 February 2021
2

European Council Conclusions, EUCO 1/16, Annex I (“A New Settlement for the United Kingdom within the European

Union”).
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24 January 2017: In the Gina Miller case3, the Supreme Court held that an Act of Parliament is
required to authorise ministers to give Notice of the decision of the UK to withdraw from the
European Union. Importantly, it was also held that devolved legislatures do not have a right to
veto the UK’s decision to withdraw from the EU.



26 March 2017: the EU (Notification of Withdrawal) Act 2017 received Royal Assent and was
passed into law. This Act was passed on the back of the Gina Miller case to empower the Prime
Minister to give to the Council of the European Union the formal notice – required by Article 50
of the Treaty on European Union – for starting negotiations for the United Kingdom's
withdrawal from the European Union.



29 March 2017: The UK Government triggered Article 50 TEU by notifying the President of the
European Council of the UKs decision to withdraw from the EU and Euratom. This began the
countdown to the UK formally exiting the EU which came to be known as “Brexit”.



8 June 2017: The Conservatives lost their majority, following the decision of PM Theresa May
to call a snap election, forcing them to conclude a Confidence and Supply Agreement with
Northern Ireland’s Democratic Unionist Party.



26 June 2018: The European Union (Withdrawal) Act 2018 received Royal Assent, becoming law.
It was significant in that it preserved EU law in order to ensure the continuity and completeness
of the legal system in the UK. It also endowed the government with wide powers to modify
retained EU law.



10 December 2019: The CJEU handed-down its judgement on the Wightman4 case, holding that
the Article 50 notification can be unilaterally revoked only three months after the being referred
by the Scottish Court of Session (Inner House).



15 January 2019: Prime Minister Theresa May’s first draft of the Withdrawal Agreement Bill was
presented to but rejected by Parliament. The Bill was presented to Parliament again on the 12th
of March and 29th March 2019. It was granted by the EU27 the following day.



29 March 2019: Prime Minister Theresa May requested an extension to the withdrawal period
until 30th June 2019 from European Council President, Donald Tusk.



2 April 2019: Prime Minister Theresa May requests a further extension to the Article 50 process.
It was granted until 31 October 2019.



17 October 2019: a renegotiated WA was produced during the extended withdrawal period;
being subsequently published by the UK Government and the OJEU on the 19th of October.



19 October 2019: Parliament convenes on a Saturday for the first time since the Falkland war
to vote on the renegotiated WA - voting to withhold their consent until legislation implementing
the Withdrawal Agreement had been passed5. In accordance with the European Union
(Withdrawal) (No. 2) Act 2019 – commonly known as the ‘Benn Act’ – the Prime Minister wrote
to European Council President Donald Tusk, to request another extension to the Brexit process.

3

R (on the application of Miller and another) v Secretary of State for Exiting the European Union [2017] UKSC 5

4

C-621/18, Wightman v Secretary of State for Exiting the European Union

5

European Union (Withdrawal) (No 2) Act 2019 (EU(W)(N2)A 2019)
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28 October 2019: A final Brexit extension is issued by the EU until 31 January 2020.



12 December 2019: Boris Johnson is elected as Prime Minister and vows to ‘get Brexit done’.



23 January 2020: The European Union (Withdrawal Agreement) Bill received Royal Assent
becoming the European Union (Withdrawal Agreement) Act 2020. Following the UK
Parliament's approval, the Withdrawal Agreement was signed by Prime Minister Boris Johnson,
European Council President Charles Michel and European Commission President Ursula von der
Leyen.



31 January 2020: “Exit Day”6 – at 11pm, the UK left the EU and entered into the ‘Transition
Period’7. Here, the European Communities Act 1972 was repealed subject to savings and
modifications to the ECA and EU-derived domestic legislation.



31 December 2020: “IP Completion Day”8 - The Transition Period ended and the UK left the EU
Single Market and Customs Union. The UK and EU concluded the Trade and Cooperation
Agreement which will shape their future relationship. The UK is now treated as a third country
by the EU.

Withdrawal Agreement
The EU (Withdrawal) Act 2018 is the legislative measure which ended the supremacy of EU law in the
UK by repealing the European Communities Act 1972. Of the six withdrawal instruments facilitating
the UK’s withdrawal9, the two of most significance are the EU (Withdrawal) Act 2018 and the EU
(Withdrawal Agreement) Act 2020. The former was proffered by PM Theresa May as the “Great Repeal
Act”, when in fact, its purpose was generally to preserve rights arising under EU law. The latter gave
effect to the Withdrawal Agreement negotiated by Boris Johnson – amending certain provisions of the
WA, such as those in relation to the CJEU.
The terms of the UK’s withdrawal are mainly implemented into UK law by the WAA 2020 and the WA,
and by secondary legislation made by the Government under powers conferred by these Acts. The WA
provides a mechanism for retaining EU law without requiring further legislation10. The WA and the
WAA 2020 also provide for the implementation of specific provisions of the WA where additional
detail or clarification is required, and include a range of powers that leave much of this detail to
statutory instruments. Any question about the validity, meaning or effect of relevant separation
agreement law must be decided, so far as applicable, in accordance with the WA11. The WA provides
a mechanism for dispute resolution12 and binding arbitration13. The EU did not require any
implementing legislation to approve the WA, only that it was approved by a qualifying majority.

6

As defined in section 20(1) of the EUWA as “31 January 2020 at 11:00pm”

7

See report: https://commonslibrary.parliament.uk/research-briefings/cbp-7960/

8

Defined in section 39, WAA 2020

9

EU (Notification of Withdrawal) Act 2017; EU (Withdrawal) Act 2018; EU (Withdrawal) Act 2019; EU (Withdrawal) (No. 2)

Act 2019; EU (Withdrawal Agreement) Act 2020; and EU (Future Relationship) Act 2020
10

Article 7A WA

11

Article 7C WA

12

Article 169, 170(1) and 175 WA

13

Article 171, 175 and 174 WA
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Critically, the WA provides the constitutional framework for retaining EU law in the UK post-Brexit14.
Retained EU law15 is the legal concept which describes the elements of EU law which will be preserved
in the UK to allow for its continued application in domestic law until IP completion day. The
Government recognised that repealing the ECA 1972 without making provision for retained EU law
would leave ‘large holes in the statute book’ and create a ‘confused and incomplete legal system’16.
Broadly, ‘retained EU law’ includes EU rights which have already been interpolated into the UK’s
domestic legal system, shown in the diagram below:

Retained EU Law

EU-Derived
Domestic
Legislation

Retained
Case Law

Direct EU
Legislation

Retained
Principles of
EU Law

Saved Directly
Effective EU
Rights

The procedure for withdrawing from the EU was set in Article 50 TEU. It states that once a Member
State has given notice of its intention to leave the EU, there commences a two-year withdrawal period
(extendable by mutual consent), during which the exiting state and the remaining Member States
negotiate an agreement governing the terms of withdrawal17. The Withdrawal Agreement constitutes
the terms negotiated between the UK and the EU27 between June 2017 and October 2019, following
the UK's notification of its intention to withdraw from the political institutions of the EU, issued on 29
March 2017. Under the WA, the Commission can bring infringement proceedings against the UK in the
CJEU for up to four years after the end of transition for any perceived breaches of EU rules before
transition ended. It should be noted that the WA will continue to have effect although the
Cooperation Agreement has been agreed. This means that the Protocol on Ireland/Northern Ireland
(“NI Protocol”) will continue to be valid, and certain rights, such as the rights of existing EU and UK
citizens, will continue to be protected by the WA. Indeed, just as EU law had supremacy over domestic
legislation prior to the transition period, the WA had supremacy during it18. The WA’s primacy and
‘direct effect’ over UK law and required the legislature to repeal statutory provisions which were
incompatible with the WA. Obscurely, the primacy of the WA amounted to more of a transfer of
sovereignty than was enjoyed by the EU when the UK was a member state – especially as the
interpretation of the WA was left to the CJEU and the UK did not have a representative member.
Nonetheless, the WA was a necessary instrument to ensure legal continuity whilst the UK and EU
negotiated the terms of a future trade deal. In sum, the WA continues to be in force and will shape
the UK-EU relationship going forward.

14

Articles 2 –4 WA

15

Defined in section 6(7) EUWA

16

Section 2.4, Legislating for the United Kingdom’s withdrawal from the European Union 2017’ CM9446

17

Article 50(2) TEU

18

Article 4(1) WA
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Northern Ireland Protocol
The NI Protocol seeks to maintain and foster the progress made in NI since the Belfast (Good Friday)
Agreement 1998 was signed. The NI Protocol was agreed in principle in November 2018, updated in
October 2019 (to remove the requirement for UK-EU single customs territory), and came into force
on 1st January 2021. It was designed as a practical solution to avoiding a hard border between NI and
ROI, as well as protecting the integrity of the single market. The NI Protocol only covers goods; it does
not cover services. The Protocol has binding legal effect on both the UK and EU and it has not been
superseded by the future relationship agreement in the Cooperation Agreement. In preserving the
1998 Good Friday Agreement, it is essential it is implemented proportionately and flexibility, with the
full commitment of both the UK and the EU. If not, parties may employ safeguard measures in the
event the Protocol leads to serious economic, societal or environmental difficulties that are liable to
persist, or to diversion of trade19. The NI Protocol also contains a ‘consent mechanism’ which gives the
Northern Ireland Assembly a decisive voice on the long-term application of relevant EU law made
applicable by the Protocol in respect of Northern Ireland. The principal aims of the Protocol are:


Prevent the introduction of a hard border between NI and ROI20;



Make sure of the integrity of the EU’s single market for goods;



Preserve the Good Friday Agreement 1998;



Prevent disruptions to day-to-day life in NI;



Preserving and strengthening Northern Ireland’s place in the UK21; and



Facilitate unfettered access for NI goods to the GB market, and the inclusion of NI goods in free
trade agreements between the UK and third countries22.

The primary provisions in furtherance of these aims are found in the Government’s Command Paper.
The key provisions can be summarised as follows:


Delivering unfettered access: Introduce “qualifying status” for certain goods, which will benefit
from unfettered access23. Remove the requirement for export declarations for NI moving goods
from NI to GB. Introduce protections for qualifying businesses on arrival in GB24. Unfettered
access also required the removal of export declarations for goods moving from NI to GB. In
recognising that unfettered access requires the removal of export declarations for goods
moving from NI to GB, the Joint Committee agreed to dispense with the legal requirement for
these declarations. To do so, obligations for reciprocal data sharing and reciprocal access had
to be agreed.25

19

Article 16(1) NI Protocol, subject to the procedural requirements in Annex 7 NI Protocol.

20

Article 1(3) NI Protocol; s10 EUWA

21

Paragraph 3, The UK’s Approach to the Northern Ireland Protocol – Command Paper, CP226 (“Command Paper”)

22

See Recitals, NI Protocol

23

Paragraph 9 Command Paper

24

Paragraph 12 Command Paper

25

Paragraph 15 Command Paper
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No tariffs to internal UK trade: This comprises agreements that tariffs will generally not be paid
on UK internal trade. Tariffs will be applied on goods which are ‘at risk’ of entering the EU single
market, rather than those subject to internal trade between the UK. To this end, the UK Trader
Scheme was introduced with an emergency brake mechanism in the event of ‘significant
diversion to trade, fraud or other illegal activities’26. Goods entering the NI from the rest of the
world will also pay the UK tariff when it is 3% lower than the EU tariff27. It also involved a new
tariff reimbursement scheme and waivers rules, which are subject to EU state aid rules.



Supporting trade from GB to NI: This includes several agreements on agri-food, for example, a
grace period until 2021 in response to concerns raised by supermarkets; addressed restricted
or prohibited products, such as those placed on chilled meats; and a new movement scheme
for agri-food.



Efficient delivery of the objectives of the Protocol: The NI Protocol includes some ancillary
provisions which can be broadly categorised as preventing disruption to the people of NI postBrexit. These include regulating points of entry; ensuring continuity to the flow of medicines;
maintaining UK’s single VAT area; moving parcels; state aid; a single electricity market; and
product standards.

Future Relationship Agreements
The Brexit deal that came into force at 11:00pm on the 31st December 2020 included three future
relationship agreements:
1)

The UK-EU Trade and Cooperation Agreement

2)

UK-EU Security of Classified Information Agreement

3)

UK-Euratom Nuclear Cooperation Agreement

These texts were provisionally published in the OJEU 31 December 2020, and definitive versions of
these texts will be released prior to 30 April 2021. The Cooperation Agreement was agreed under the
procedural requirements of Article 218 of the Treaty on the Functioning of the European Union, and
negotiated in line with the Political Declaration made on October 201928.

26

Paragraph 26 Command Paper

27

Paragraph 24 Command Paper

28

Political declaration setting out the framework for the future relationship between the European Union and the United

Kingdom, OJ 2020 C 34/01.
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Essentially, the Cooperation Agreement is a future relationship agreement which establishes the basis
of the relationship between the EU and UK. It was given domestic effect by the passing of the EU
(Future Relationship) Act 2020 on the 31st of December 2020. It applies provisionally pending the
consent of the European Parliament and conclusion by the Council of the EU by 28 February 202129.
This is supplemented by the UK-EU Security of Classified Information Agreement which provides the
security procedures for exchanging and protecting classified information, as well as the disputes
arising from the interpretation of the agreement. Additionally, the Nuclear Cooperation agreement
was negotiated and agreed in tandem with the previous two agreements; addressing matters such as
safeguards, nuclear safety and transfers and trade facilitation. This agreement is in force for a period
of an initial period of 30 years and renews for 10 years, unless suspended or terminated by the parties.
The Cooperation Agreement is the primary focus of this chapter, as it implements the no-tariffs, noquota trade deal between the UK and EU. It also sets out the conditions to ensure a “level playing
field” between the parties and the process for resolving disputes. Any measures enacted by the UK
which distort competition may result in sanctions (e.g. tariffs) aimed at ‘rebalancing’ the playing field.
The Cooperation Agreement provides a framework upon which further substantial agreements will be
effected. Broadly, there are seven parts to the Cooperation Agreement, with annexes providing
further detail:
1)

Common and Institutional Provisions;

2)

Trade, Transport, Fisheries and other Arrangements (including IP);

3)

Law Enforcement and Judicial Cooperation in Criminal Matters;

4)

Thematic cooperation (on health-security and cyber-security matters);

5)

Participation in Union Programmes and Financial Provisions;

6)

Dispute Settlement and horizontal provisions; and

7)

Final Provisions (including the transmission of personal data).

For the EU, the Cooperation Agreement scarcely affects the legal status quo. The role of the CJEU
remains the same within the EU and EU law remains directly applicable in the remaining 27 member
states. The CJEU also retains a very limited role in the policing of EU programmes within the UK. This
includes the Horizon research programme and Copernicus. Of course, the UK will be removed from
existing treaties but this will have no bearing on the remaining EU 27. However, the UK’s reduced
market access will affect Member States in practical terms, as they now have to treat the UK as a third
country and deal with the additional bureaucracy associated with transacting outside the bloc.
As important as what the Cooperation Agreement includes, is what the Cooperation Agreement omits.
The Cooperation Agreement runs over 1,250 pages but remains silent on, inter alia, the jurisdiction
and enforcement of judgements in civil and commercial proceedings30; the protection of IP databases;
trades in services; the status of BIT’s with parties in the EU; and the effect of the Energy Charter Treaty.

29

As all aspects of the Cooperation Agreement are within EU competence (i.e. it is an EU-only agreement), ratification from

the European Parliament will be sufficient in accordance with Article 217 of the TFEU.
30

This includes the UKs accession the Luganu convention to which the UKs application to accede has been approved by all

other parties to the convention except the EU.
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The treaty does not confer private rights which would enable individual persons to invoke the treaty31
save in certain areas such as state aid, competition and labour. Enforcement of the treaty will
therefore be at state-level which is the conventional for international treaties. Although the
Cooperation Agreement is of indefinite duration, subject to a 5-year review, either party may
terminate the agreement without cause on twelve months’ notice. Moreover, the road transport,
fisheries and aviation sections may be terminated on shorter notice periods and if the agreement on
fisheries is terminated – which it can be ‘at any moment’ – the provisions on trade, aviation, road
transport and fisheries shall all cease to be in force within nine months of the notification of
termination32. Considering how highly-fraught the negotiations on fishing were, this provision is
highly-concerning. The omissions of the Cooperation Agreement, coupled with the ability of the
parties to terminate on such a short notice period without cause, introduces significant uncertainty
for businesses. Moreover, businesses will have to vigilantly monitor future negotiations and how the
Cooperation Agreement is implemented in practice. The Cooperation Agreement does not provide for
extensive adaptation periods for businesses, save in a few instances (such as transfer of personal data
and rules of origins for goods), so businesses will need to adapt to the new regime quickly.
The Cooperation Agreement also only thinly provides for certain sectors. Sectors, such as Energy and
Financial Services, are subject to ‘future regulatory decisions’. The UK will therefore continue to
negotiate the regulatory framework for these sectors in accordance with the Cooperation Agreement,
which provides the infrastructure for regular review and interim deadlines to negotiate further issues.
With financial services, UK firms have lost the right to passport, meaning they can no longer provide
financial services in each other’s territories on the basis of home country authorisation. Nor is there
any infrastructure for equivalence determinations, which will act as a barrier to the provision of crossborder services and products. The uncertainty of a “no-deal” Brexit has therefore been replaced by an
uncertainty surrounding how the EU-UK relationship will develop – particularly in relation to these
sectors.

31

Com-Prov 16 Cooperation Agreement

32

Article FISH.17, Cooperation Agreement
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WHAT EFFECT WILL BREXIT HAVE ON COMMERCIAL CONTRACTS?
Businesses need to consider how their contracts will be affected by the commercial and economic
implications of Brexit. Every business will need to consider its own particular circumstances based on
factors such as its location, regulatory environment, the location of its key customers and suppliers
and the make-up of its workforce.
The ability to handle contractual risk will be unique to each contract. Some contracts will provide a
high degree of flexibility, for example, they may be terminable at short notice. Other contracts might
contain long term commitments.
General Interpretation
Brexit will have a significant effect on the commercial substance of some arrangements. The
contractual ramifications are likely to turn on the interpretation of the contract and the courts will
often adopt a strict approach to interpretation.
For instance in Arnold v Britton33, the Supreme Court emphasised the importance of the language of
the contract and warned that the mere fact that the interpretation of the contractual language worked
out badly for a party is not a reason for departing from the natural language. The court has
subsequently noted that there may be more flexibility where a contract is short, informal or does not
contain ‘logical and coherent text’, but still emphasised that its role is not to improve a bad bargain34.
The result of this is that parties will be largely bound by the words of their contracts. There will be
limited relief for those who have made a bad bargain or are adversely affected by Brexit.
Financial Hardship
The commercial effect of Brexit could be felt in many ways. The result could be financial hardship for
one of the parties, for example:
•

Exchange Rates - There could be further changes in exchange rates, as seen immediately
following the referendum, when the pound fell sharply against the dollar and the euro.

•

Tariffs - Tariffs will now be applied to certain goods and services provided to and from the EU
following the end of the transition period. Similarly, there could be changes in tariff rates for
trade with non-EU countries. Brexit could also lead to companies changing the jurisdiction in
which they source components, in order to comply with rules of origin.

•

Effect of Customs Checks - The UK has ceased to be part of a customs union with the EU,
meaning that customs checks are now imposed. This can impose additional costs and delays in
connection with supply contracts.

•

Parallel Regulation - The regulatory regimes of the EU and UK may diverge and prevent mutual
recognition. This may mean that UK businesses selling to the EU will need to comply with
different regulatory regimes and conformity assessments (and vice versa).

33

[2015] UKSC 72

34

Wood v Capita Insurance Services Ltd [2017] UKSC 24, and see also Marks & Spencer Plc v BNP Paribas Securities Services

Trust Company (Jersey) Ltd and another [2015] UKSC 72
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•

Effect on Labour Market - Restrictions on the freedom of movement of people could lead to
labour shortages, particularly for businesses in certain sectors that are heavily reliant on
workers from the rest of the EU.

Hardship Alone Unlikely to Justify Relief
While the events noted above could entail a contract becoming a loss-maker or harder to fulfil.
However, it is unlikely that parties will obtain relief from the consequences of these changes in the
absence of express contractual provisions.
In particular, it is unlikely that a party will be able to rely on a standard force majeure clause in order
to seek relief from its obligations. While lacking a precise meaning, relief as a result of force majeure
is normally limited to obligations rendered impossible to perform, whether actually or legally, as a
result of the relevant event.
The fact that economic hardship will be suffered is not normally sufficient. However, this depends on
the exact wording of the clause in question and some types of clauses, such as material adverse change
clauses, could be wider than a standard force majeure clause and potentially be triggered by financial
hardship suffered in the lead up to, or following, the end of the transition period.
The best way to future-proof against Brexit is therefore to include express provisions to cater for these
events.
Impossibility
The position might be different if Brexit makes performance impossible or removes the very purpose
of the contract. This is likely to be fairly rare, but might apply in some cases such as businesses losing
passporting rights and so being unable to provide services either to or from the UK.
Force Majeure Clauses
An event rendering performance of a contract impossible is more likely to constitute a force majeure
event but, again, this depends on the exact wording of the clause. In particular:
•

Force majeure clauses typically seek to relieve parties to a contract from liability for a breach
resulting from ‘circumstances beyond the reasonable control of either party’. These words are
likely to have their natural and broad meaning rather than being construed according to the
eiusdem generis rule of construction where a general word or phrase is assumed to be qualified
by preceding examples which are of a common category.

•

Force majeure events do not normally encompass events which a party could reasonably
foresee as inevitably coming into operation, so the date of the contract and the timing of Brexit
may be relevant to the application of force majeure clauses.

Frustration
Frustration arises where something occurs after the date of the contract, without the fault of either
party that either transforms the obligations into something radically different or makes it physically
or commercially impossible to fulfil the contract. Supervening illegality or a change in law can frustrate
a contract but inconvenience, hardship or financial loss will not be sufficient. Again, much depends on
the context. A contract is not frustrated where the alleged frustrating event should have been
foreseen by the parties, but this result depends on the extent to which the event was foreseeable.
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In February 2019, the High Court held that the European Medicines Agency’s (“EMA”) 25-year lease
of premises in Canary Wharf will not be frustrated by Brexit35. Although the EMA lodged an appeal
against the decision, it later announced that it was withdrawing from the action. The judgment has
left some unanswered questions, notably the possibility of invoking Brexit as a frustrating event in
relation to other contracts concluded before Brexit became reasonably foreseeable.
Data Protection
During the transition period, there was little change and the General Data Protection Regulation
(“GDPR”) continued to apply to the UK. At the end of the transition period the data protection
framework in the UK remains largely unchanged. However, multi-national organisations that rely on
the transfer personal data will need to consider whether new or updated arrangements will be
required:
•

Transfers from the UK to the EEA - These transfers can continue without additional protections
being put in place as EEA states will be deemed by the UK to have an adequate level of data
protection, although this will be kept under review.

•

Transfers from the EEA to the UK - The UK is now a ‘third country’ under the GDPR. Controllers
or processor will only be able to transfer personal data to the UK if certain conditions in the
GDPR are met. The two conditions likely to apply are either the Commission making an
‘adequacy decision’ about the UK, or that there are ‘appropriate safeguards’ in place for those
transfers. The Commission published a draft Adequacy Decision on 19th February 2021.

EU References
Another issue to consider is whether references in a contract to the EU will continue to include the UK
after Brexit. The answer will depend on the purpose of the clause and the context in which the
reference is used. For example, it might be used to define the territorial scope of a right or restriction
or in a restriction on the transfer of personal data.
The starting point will be express terms of the contract:
•

If the contract defines the EU by reference to its member states ‘from time to time’, that
strongly indicates that it will not include the UK after Brexit.

•

In contrast, if the contract defines the EU as ‘Austria, Belgium …and the UK’, that indicates that
it will continue to include the UK. Any express provision dealing with EU Member States leaving
the EU would be decisive.

If the language is not clear, the purpose of the clause and the contract, the wider commercial
background and commercial common sense would be relevant. These will vary greatly and will be
specific to the facts.
The best way to future-proof against this uncertainty is to state expressly in each case whether the
definition of the EU is to include the UK after Brexit, or to list each jurisdiction separately. It may be
sensible to deal expressly with other possible changes in the membership of the EU, and also in the
makeup of the UK.

35

Canary Wharf (BP4) T1 Ltd v European Medicines Agency [2019] EWHC 335)
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Incorporation of EU Law and Successor Legislation
Another issue is whether references to ‘EU law’ will include any implementing or successor UK
legislation post-Brexit, given that EU law will not apply in the UK at the end of the termination period.
For example, a contract might define VAT as a tax levied in accordance with the Principal VAT Directive.
Will that capture the Value Added Tax Act 1994 (“VATA”) or any successor sales tax regime in the UK.
In most cases, this will be addressed by the express terms of the contract, which might, for example:
•

Extend the definition of VAT to also include ‘any other similar tax levied by reference to added
value or sales’. This extension would clearly capture VATA or any other domestic sales tax
regime after Brexit.

•

Include provisions dealing with modifications to legislation. This might indicate that references
to EU law include implementing or successor domestic law.

There may also be a good argument that the purpose of the clause would override a strict literal
meaning of the definition. Again though this would depend on the facts.
Changes in Law
Changes to commercial law are likely to be limited as a result of the European Union (Withdrawal)
Acts. The acts have four principal objectives. The first two objectives are particularly relevant namely
the repeal of the European Communities Act 1972 and the end of the supremacy of EU law on EUrelated matters, and the conversion of EU law into UK law so that the UK’s legislation retains a
functioning statutory framework.
This means EU legislation with direct effect will remain in force post-Brexit, albeit on a different
constitutional basis with each such measure remaining in force subject to review, and a decision taken
as to whether to retain, modify or withdraw it.
Commercial Agents Regulations
The government might use Brexit as an opportunity to review and amend the Commercial Agents
Regulations, which implemented the Commercial Agents Directive. This would have a significant effect
on the commercial substance of affected arrangements and raise tough questions about the
interpretation of contractual provisions addressing the Commercial Agents Regulations, such as the
selection of an indemnity or compensation.
TUPE
The Transfer of Undertakings (Protection of Employment) Regulations (“TUPE”) are derived from EU
law so could be revoked now the transition period has ended. However, this would reduce the level
of protection to employees which the UK has committed to maintain. In any event, TUPE rights are
deeply embedded in current employment practices, it is perhaps more likely that the most the
Government would revise certain aspects of the TUPE rather than abolish it in its entirety.
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Reviewing Existing Contracts
As a practical measure, most organisations should:
•

Conduct a business audit - Consider how Brexit could affect their business generally and their
commercial arrangements with third parties.

•

Assess Contracts - Identify the key contracts governing those arrangements and assess if they
provide sufficient protection against Brexit, or are at least clear about the implications of Brexit.

•

Renegotiate or Terminate Contracts - Consider whether to try to renegotiate or amend those
contracts to deal more clearly with the implications of Brexit.

Future-Proofing Contracts
Most organisations should continue to ‘future-proof’ their contracts against Brexit if that has not been
done already. The nature of those provisions will depend on the circumstances but are likely to
include:
•

Brexit Clauses - The expression ‘Brexit clause’ refers to a clause in a contract that triggers some
change in the parties’ rights and obligations as a result of a defined event occurring.

•

References to the EU - Expressly stating whether references to ‘the EU’ will include the UK after
the end of the transition period.

•

References to EU Law and Regulators - Making it clear if references to ‘EU law’ and regulators
include succeeding laws and regulators in the UK.

Brexit Clauses
Parties entering into contracts which might be affected by Brexit should consider expressly providing
for those situations in which their ability to perform or the costs of such performance are affected by
Brexit.
The risk of not addressing Brexit is that a party may be obliged to continue to perform its obligations
in full, even if doing so has become commercially unviable as a result of changes arising from Brexit.
Assessing Whether to Include a Brexit Clause
The following issues should be considered:
•

What could happen: Consider how Brexit may affect the parties’ performance and costs.

•

What the contract currently says:

•

-

Who would bear the additional responsibilities and costs as the contract is currently
drafted?

-

Could any force majeure, MAC, price adjustment and change control clauses be invoked,
or would it be possible to argue frustration?

Are there any events for which the parties feel confident about providing specific
consequences?
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•

Is it in a party’s interest to have a clause allowing for renegotiation and, if that fails, termination,
on the occurrence of certain triggers?

What Possible Effects of Brexit Should I Be Thinking About?
Brexit has the potential to directly or indirectly affect most transactions:
•

Suppliers need to consider not just events which may directly impact them but also anything
which may affect their supply chain.

•

Customers need to consider not only possible impacts on their own ability to use goods or
services purchased under an agreement but also how the market for their own products may
be affected.

Trade Tariffs on Goods
New or increased tariffs may be payable on both imports and exports, whether of raw materials,
components or finished products. This may affect the costs incurred by a supplier or the market into
which the customer sells the finished goods.
Border Delays
Changes to export/import controls are possible. Dealing with the changes is likely to result in delays
in receiving and delivering goods and raw materials, affecting the ability to meet contractual
commitments and could drive up costs.
Freedom to Provide Services
New restrictions may apply to the provision of services, whether to EU member states or other
countries. Costs may be involved in complying with these restrictions.
Licences and Consents
UK businesses may no longer benefit from EU-wide approval schemes or reciprocal arrangements
between the EU and the rest of the world.
Freedom of Movement
Freedom of EU migrants to live and work in the UK and UK nationals’ freedom to live and work in EU
member states has ended for those without existing rights to work.
Currency Exchange Rates
Uncertainty about the UK economy may result in fluctuations in the rate of exchange between sterling
and other currencies. This may have an impact on the value of sums paid and received under a
contract.
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ENFORCEMENT OF COURT JUDGMENTS
Despite the EU-UK Trade and Co-operation Agreement’s substantial length, the Agreement fails to
dedicate any of its 1,246 pages to expressly addressing matters of cross-border collaboration on choice
of law, jurisdiction and enforcement of any resulting court judgments.36 The result for civil disputes is
therefore essentially a no-deal Brexit and with it the UK has lost a good deal of the civil judicial cooperation benefits that they had enjoyed prior to Brexit. Standing this, the UK has taken unilateral
steps to mitigate the resulting impact.
Current Applicable Governing Law
Prior to Brexit, the rules regulating which nation’s laws applied to particular matters were located in
the EU’s so-called “Rome I Regulation”37 (for contractual obligations) and “Rome II Regulation”38 (for
non-contractual obligations). Effectively, these Regulations required the EU member states’ courts to
respect the parties' contractual choices of applicable law. For example, a contractual clause stipulating
that the law of England and Wales shall govern said contract and any subsequent disputes arising from
it, would generally be upheld by any EU member state court tasked with deciding the dispute.
The UK has already infused (and amended) the previous EU law on contractual and non-contractual
obligations (Rome I and Rome II Regulations) into domestic law.39 It applies to all parts of the UK.
As a result, post 1st January 2021, the UK courts continue to effectively apply Rome I and Rome II when
determining questions of governing law. Crucially, both Rome I and Rome II apply regardless as to
whether the applicable law is that of an EU member state. This is due to the fact that the Regulations
do not depend on mutual reciprocity and are of “universal” application i.e. it’s largely irrelevant
whether the law chosen is that of an EU member state or of a “third country” such as the USA.
Accordingly, EU member states’ courts will, like their UK counterparts, continue to give effect to the
parties' use of English or Scots law as the governing law of their contract, therefore effectively
preserving the status quo.
Jurisdiction and Enforcement
The Trade and Co-operation Agreement between the EU and UK remains silent on future co-operation
relating to mutual recognition of judgements.
Prior to Brexit, the mutual recognition of court judgements between the UK and EU was arguably more
straightforward. The previous governing regimes under the EU aimed to encourage cross-border
judicial harmony and collaboration; enable the straightforward cross-border enforcement of
judgments and to provide relative legal certainty for parties by enabling them to identify in advance
the courts in which they would later litigate.

36

EU–UK Trade and Cooperation Agreement 2020.

37

Rome I Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable

to contractual obligations.
38

Rome II Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable

to non-contractual obligations.
39

The Law Applicable to Contractual Obligations and Non-Contractual Obligations (Amendment etc.) (EU Exit) Regulations

2019.
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However, given the UK's recent departure from the EU, the chief EU instruments on jurisdiction and
enforcement of judgments – namely the “Brussels Recast Regulation”40 and the “Lugano
Convention”41 – no longer apply to civil and commercial cases commenced in the UK on or after 1 st
January 2021.
Brussels I Recast Regulation
Within the EU, the rules regulating which nations’ courts have jurisdiction over particular disputes are
located in the Brussels Recast Regulation. Effectively, the Brussels Recast Regulation seeks to provide
primacy to the parties' choice of jurisdiction, ensuring parties' contractual choice of jurisdiction is
enforced and that judgments from member states’ courts are legally recognisable and enforceable
across the EU. The Regulation lays out a system for determining jurisdiction matters thereby
mitigating the risk of multiple proceedings in more than one EU state. Generally, where parties have
stipulated and agreed that a particular EU member state court should have jurisdiction, then that court
shall have exclusive jurisdiction - unless agreed otherwise. Of course, the detailed provisions go
beyond the scope here.
In terms of transitional cases (i.e. those actions initiated before the transition period’s end on 31 st
December 2020), the Brussels Recast Regulation should remain as applicable as it was before Brexit,
in relation to both jurisdiction and enforcement. However, for all other intents and purposes the
Regulation is now redundant in the UK post-Brexit and no longer applicable in the UK courts.
Lugano Convention
Meanwhile, the Lugano Convention governs jurisdiction and the enforcement of judgments between
all pre-2004 EU members as well as the European Free Trade Association states — Switzerland, Iceland
and Norway. It contains broadly the same provisions and procedures as under the Brussels Recast
Regulation. Again, a detailed analysis is beyond the scope here.
Yet, it should be noted that in April 2020 the UK Government submitted an application for the UK to
re-join the Lugano Convention as an independent contracting state post the Brexit transition period.
However, the unanimous approval of the Contracting States (including the EU Council) is required and
that remains pending. A sole exception to this is Norway, where a recent bilateral agreement between
Norway and the UK was agreed pursuant to the continued application of Lugano between the UK and
Norway.42 Further, there are also some previous pre-EU bilateral enforcement treaties existing with a
small number of EU member states.

40

Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and

the recognition and enforcement of judgments in civil and commercial matters.
41

Lugano Convention 2007.

42

Agreement on the Continued Application and Amendment of the Convention between the Government of the United

Kingdom of Great Britain and Northern Ireland and the Government of the Kingdom of Norway Providing for the Reciprocal
Recognition and Enforcement of Judgments in Civil Matters signed at London on 12 June 1961.
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Ultimately, re-joining the Lugano Convention is essential for the UK should it wish to ensure the
continuing provisions and regulating recognition of foreign judgements – not just with the EU but with
the other contracting states Iceland, Norway and Switzerland. Further, the Lugano Convention would
offer a substantially similar framework to the Brussels Recast Regulation, which ceased to apply in the
UK on 1st January 2021. Lugano, therefore on the face of it, would prove an attractive post-Brexit
“oven ready” option for the UK.
However, interestingly, the UK's application status was not mentioned in the Withdrawal Agreement,
and so the EU's public position on the UK's application remains unclear. While it was anticipated, or
perhaps more aptly hoped, that the necessary approvals of the UK’s accession to the Lugano
Convention would have been granted once the Trade Agreement was reached, nothing substantial
has materialised at the time of writing.
EU officials noted last year that the Commission was not disposed to grant the UK swift accession to
Lugano on the basis that it would lend a clear commercial benefit to the legal sector in the UK. Without
accession, the recognition and enforcement of UK court judgments in the EU and other Lugano states
will depend on outdated piecemeal international agreements and varying national provisions which
will invariably further uncertainty and almost definitely additional cost for UK litigants moving
forward.
Hague Convention
For issues pertaining to jurisdiction in all civil matters, the “Hague Convention” continues to apply.43
The Hague Convention, to which every EU member state is a party, requires the elected court in an
exclusive jurisdiction agreement to hear the case and largely prevents other contracting states’ courts
from hearing parallel proceedings. As such, the Hague Convention will likely go some way in plugging
the cross-border hole left by both the Brussels Recast Regulation and the Lugano Convention.
Accession was also critical for the UK if it wished to maintain its cross-border civil position in relation
to the non-EU Hague Convention parties: Montenegro, Singapore and Mexico.
The Hague Convention had been adopted in the UK since 1st October 2015, by virtue of the EU acceding
to it. However, following Brexit, the UK has acceded to the Hague Convention in its own right (effective
from 1st January 2021) and so it is now law in the UK. Whilst accession to the Hague Convention
generally retains the status quo between the UK and the EU as to jurisdiction and enforcement
matters, there are some notable disparities:



The Hague Convention does not have applicability to non-exclusive clauses. In that sense,
asymmetric exclusive jurisdiction clauses may not be considered “exclusive” (and so the Hague
Convention is unlikely to apply to them), although this has yet to be finally decided.



As a result of the Hague Convention, a judgment delivered by a UK court (and so designated in
an exclusive jurisdiction agreement within the meaning of the Hague Convention) shall be
recognised and enforced in the EU in accordance with the provisions of the Convention and
vice-versa. However, the Hague Convention does not provide for reciprocal recognition and
enforcement of interim measures of protection, such as injunctions/interdicts and freezing
orders.

43

Hague Convention on Choice of Court Agreements 2005.
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There also exists looming uncertainty around whether EU member states’ courts will deem the UK a
“Contracting State” under the Hague Convention regarding exclusive jurisdiction clauses agreed
between 1st October 2015 and 1st January 2021. UK legislation has provided that the Hague Convention
will apply to exclusive jurisdiction clauses concluded during that period. However, EU member states’
courts may not adopt a similar approach, and recent indications from the Commission imply that the
Commission may consider that the Hague Convention will not apply to proceedings under such
agreements.
A logical and fairly low-maintenance solution for parties with contracts containing exclusive
jurisdiction clauses concluded over the five-year period (October 2015 to December 2020) may well
be to re-state the jurisdiction clause entirely; perhaps by way of supplemental agreement - assuming
all counterparties will acquiesce accordingly - so as to benefit from the UK's accession to the Hague
Convention in its own right.
Summary on Jurisdiction and Enforcement
If the UK is unable to accede to the Lugano Convention and should proceedings happen to land outside
the Hague Convention’s scope, then EU member states and UK courts would be forced to revert to
their own conflict of law rules and wider domestic laws in determining issues of jurisdiction and
enforceability of judgments. Commercial parties may therefore need to seek legal advice in the UK
and in the target country of enforcement on the following:


English/Scottish court judgment enforceability in EU member states and vice-versa.



Whether any revisions to pre-existing contracts may be required.

Further, for all new cases commenced from 1st January 2021 onwards it should be noted:


If there exists an exclusive jurisdiction agreement between parties on or post 1st October 2015
and the chosen court is that of a contracting state to the Hague Convention (which includes all
EU member states), that Convention will likely apply in civil actions.



In the absence of an exclusive jurisdiction agreement, it would be a matter for the relevant
domestic law of the court in which proceedings are raised and, at the enforcement stage, the
law of the country where enforcement is sought. As a rule of thumb, the rules regulating the
recognition and enforcement of foreign judgments in cross-border disputes are ordinarily
contained within the common law unless there happened to be a bilateral agreement in force
with the applicable nation on reciprocal recognition and enforcement of judgments.



For employment and consumer claims, particular provisions on jurisdiction are already
enshrined in past UK legislation.44

44

Civil Jurisdiction and Judgments Act 1982, S15B to S15E.
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Service of Proceedings
The EU Service Regulation45 no longer applies – with the sole exception being those documents which
were received prior to 31st December 2020 - and instead the Hague Service Convention46 will apply.
While not drastically different, the EU Service Regulation is generally perceived as an upgrade over
the Hague Service Convention, and so the process may now prove more drawn out whilst also less
cost efficient for parties.
Evidence
Similarly to that of service, the relevant EU instrument regarding the cross-border taking of evidence
(the Evidence Regulation47) is no longer applicable and so the Hague Evidence Convention48 will take
its place. While the Hague Evidence Convention is comparable to the Evidence Regulation in a variety
of areas, it is certainly not as contemporary and will most likely prove less efficient - and as a direct
result a more costly procedure in requesting access to evidence between EU member states.
Arbitration
The current position regarding law governing the procedure and cross-border enforcement of
arbitration and arbitral awards remains unchanged given that arbitration law was a matter generally
subject to each EU state’s own domestic law and cross-border enforcement is regulated under the
New York Convention49, to which all EU states and the UK are party. The availability of arbitration, as
always, remains subject to express agreement among the parties, whether that be in advance of a
dispute (i.e. in a contract) or after a dispute has arisen.
Parties may therefore want to consider the option of arbitration afresh as an alternative to court
litigation in contractual dispute resolution clauses where there is a potential requirement for crossborder enforcement.
Practical Steps for Contracts
Pre-existing contracts ought to be reviewed to safeguard against provisions on jurisdiction that are
not fit for purpose. For example, if a jurisdiction was decided upon on the basis of the enforcement
framework provided by the EU regime, a party may wish to consider whether that agreement remains
satisfactory. Or, if there is no existing jurisdiction agreement, the potential problem this may create
for a party will likely be more acute now, particularly in the absence of what was offered by the
European regime in determining and allocating jurisdiction where an agreement on jurisdiction does
not exist.

45

Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the

Member States of judicial and extrajudicial documents in civil or commercial matters (service of documents), and repealing
Council Regulation (EC) No 1348/2000.
46

Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters 1965.

47

Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the

taking of evidence in civil or commercial matters.
48

Hague Evidence Convention 1970.

49

Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.
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Likewise, for any new contracts, careful consideration ought to be given as to the most suitable
jurisdiction agreement. For example, if a party wishes to take advantage of the Hague Convention
then they should endeavour to leave no doubt that the agreement is one for the exclusive jurisdiction
of the courts in a specific contracting state.
For both existing and new contracts, parties would be well advised to take into account provisions for
service of process, the taking of evidence and other ancillary issues which may, if a dispute arises,
become critical.
What’s Next?
While it may be disappointing that the EU and the UK did not come to agreement on extending the
provisions of the Brussels Recast Regulation, the Hague Convention remains in place and one would
hope that there is a reasonable prospect that the UK’s accession to the “oven ready” Lugano
Convention will be accepted in the near future.
It must also be borne in mind that UK parties continue to trade internationally and engage in crossborder disputes with parties from countries who are not signed up to any of the aforementioned
Conventions regulating the recognition and enforcement of court judgments, most notably the United
States. We will no doubt see the position develop as the UK looks to enter into new bilateral or multilateral treaties and treaty organisations in future.
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HOW WILL DATA BE PROTECTED?
The UK has become a third-country for the purposes of EU data protection law. This may have
important consequences for businesses relying on the transfer of data from the EEA to the UK.
For transfers of data from the UK to the EEA the rules and regulations will remain materially the
same.
(A)

What is the GDPR?
The GDPR is a piece of EU legislation governing the obligations on data controllers and
processors and the rights of data subjects (the “EU GDPR”). Until the Exit Date, the EU GDPR,
together with UK data protection legislation, governed the processing of personal data in the
UK. The EU GDPR as at the end of the transition period became part of UK law (the “UK GDPR”).
Both the EU GDPR and the UK GDPR requires that those who control and process personal data
meet certain requirements and sets out a framework that gives people more control over how
their data is used.
The transfer of personal data from a controller or processor organisation in an EEA member
state to a recipient located in a third-country may only take place if specified conditions are
satisfied. In particular, it is fundamental that any transfers to third-country recipients do not
undermine the protections offered by the EU GDPR50.
Sending personal data to a third party in a country outside the EEA that does not provide the
data subject with an adequate level of data protection is a serious breach of EU GDPR and will
be subject to the full enforcement powers of the national supervisory authorities.
National supervisory authorities have significantly enhanced powers under EU GDPR to enforce
its provisions and to obtain compensation for its breach. Among other things, supervisory
authorities are granted:


Wide-ranging investigative, corrective and authorisation and advisory powers51; and



The power to impose administrative fines52.

In the event that personal data is sent to a third party in a country outside the EEA that does
not provide the data subject with an adequate level of data protection, an administrative fine
of up to €20 million or 4% of global turnover (whichever is higher) can be imposed53.

50

GDPR, Article 44

51

GDPR, Article 58

52

GDPR, Article 83

53

GDPR, Article 83(5)(c)
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(B)

Interim Measures
The Cooperation Agreement includes provision for a four month specified period from 1st
January 2021 permitting the continued transfer of personal data to the UK as if the UK were not
a third-country for the purposes of EU data protection law54. This may be extended by a further
two month period unless one of the parties objects or unless an adequacy decision is granted
before the end of the specified period in respect of the UK. A draft adequacy was published by
the Commission on the 19th February 2021.

(C)

What are Adequacy Decisions?
The Commission can examine and then recognise a third-country's data protection laws as being
adequate by issuing an “Adequacy Decision”. The effect is that personal data can flow from the
EEA to that third-country without the need for further safeguards.
GDPR, Article 45 sets out a list of considerations that the Commission must take before issuing
an Adequacy Decision. Amongst other matters, the Commission will consider the rule of law in
the third-country, the respect given to human rights and fundamental freedoms and also
relevant data protection legislation including laws concerning public security, defence and
national security.
The Commission will only issue an Adequacy Decision if it is satisfied that the third-country’s
data protection regime offers ‘an adequate level of protection essentially equivalent to the level
of protection ensured within the EU55.
The following countries benefit from such a decision: Andorra, Argentina, Canada (commercial
organisations), Faroe Islands, Guernsey, Isle of Man, Israel, Japan, Jersey, New Zealand,
Switzerland and Uruguay (the “White List” countries).
In any event, these decisions can be challenged and thus do not provide the same degree of
certainty as EU membership. For instance, the United States was previously granted a partial
Adequacy Decision via a mechanism known as the “Privacy Shield”.
Prospects of an Adequacy Decision Being Granted to the UK
On 19th February 2021, the Commission published a draft adequacy decision in respect of data
transfer from the EU to the UK. The draft decision will be submitted to the European Data
Protection Board for a non-binding opinion and will then be presented to the EU member states
and will then be presented to the EU member states for formal approval before it is adopted by
the EU. It is hoped that these stages can be completed in the bridging period allowed for in the
Cooperation Agreement. If the adequacy decision is granted it will be valid for at least four
years.

54

Cooperation Agreement, Part Seven, Article FINPROV 10A, paragraph 1

55

GDPR, Recital 104
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(D)

Alternatives to an Adequacy Decision
If, contrary to expectations, the adequacy decision is not adopted, or there is a delay between
the end of the bridging period contained in the Cooperation Agreement and the adoption of
the adequacy decision, there are a number of alternatives for the transfer of data outside the
EEA.
Standard Contractual Clauses (“SCCs”) are contractual templates pre-approved by the
Commission, which must be signed by both the data ‘exporter’ in the EEA and the ‘importer’
outside the EEA. Once the contract is entered into, data can move freely between the parties.
SCCs cannot automatically be relied on where the level of protection in a third country is not
‘essentially equivalent‘56.
The UK’s mass surveillance regime may be problematic and cannot be sidestepped through
using SSCs as they ‘are not capable of binding the authorities of that third country‘57. Companies
may therefore be unable to use SCCs where, for example, the data importer is considered a
‘telecommunications operator‘ and thus potentially subject to the bulk data retention powers
under Part 4 of the Investigatory Powers Act 2016
In light of the Schrems II decision, companies seeking to use SCCs are advised to consider
applying additional safeguards. Unfortunately, the CJEU provided little clarity as to what
safeguards would be sufficient, however the European Data Protection Board has published an
FAQ which may be of assistance58.
It should also be noted that putting SCCs in place can be an expensive and time consuming
endeavour because a new contract is required for each ‘point-to-point’ transfer.
The other main alternative is to use Binding Corporate Rules (“BCRs”). BCRs require companies
or groups of companies to commit to EU data protection standards which have been preapproved by a European data protection supervisory authority. BCRs have not been used
frequently as the approval process can be time-consuming and very expensive.
The final fall-back would be that the transfer falls within one of the derogations set out in the
GDPR. However, these are will be construed narrowly and are unlikely to be of much use where
the intention is for repeated transfers of data.

(E)

Changes to UK Law on Exit
Changes made by secondary legislation, the Data Protection, Privacy and Electronic
Communications (Amendments etc.) (EU Exit) Regulations 2019 (“DP Brexit Regulations”)
under section 8 of the EUWA, have taken effect. The DP Brexit Regulations will introduce a new
UK GDPR and the existing GDPR will be known as the EU GDPR in the UK.
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They aim to ensure that the UK data protection legal framework functions correctly whilst also
replicating certain important features of the EU GDPR for domestic purposes, including its wide
territorial scope.
The DP Brexit Regulations therefore provide that the UK GDPR may apply to processing by
controllers and processors based outside of the UK. In relation to the EU, EEA and Gibraltar,
adequacy will be deemed for outbound data transfers.
Therefore, from the point at which EU law ceased to be applicable in the UK, two distinct legal
regimes exist.
What Will Happen to ICO?59
ICO will cease to be a ‘supervisory authority’ and therefore organisations that previously
considered it to be their lead supervisory authority will need to consider the following:


Whether an alternative EEA supervisory authority could serve that role, and



Which supervisory authority would have jurisdiction to investigate them.

Organisations would need to engage with such authorities in relation to data breach
notifications, appointments of Data Protection Officer’s and high risk processing activities.
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EUROPEAN TRADE MARK PROTECTION FROM 1 JANUARY 202160
From 1 January 2021, European Union Trade Marks (“EUTMs”) will no longer protect trade marks in
the UK. On 1 January 2021, the Intellectual Property Office (“IPO”) created a comparable UK trade
mark for all right holders with an existing EU trade mark.
Existing EUTMs will still protect trade marks in EU member states. UK businesses can still to apply the
European Union Intellectual Property Office (“EUIPO”) for an EUTM. There will be no changes to UKregistered trade marks as a result of the UK leaving the EU.
For those with pending EUTM application, they will be able to apply to register a comparable UK trade
mark in the 9 months after 1 January 2021, retaining the earlier filing date of the pending EUTM.
Receiving a Comparable UK Trade Mark
On 1 January 2021, IPO created a comparable UK trademark for every registered EUTM. Each of these
UK rights will:


Be recorded on the UK trade mark register.



Have the same legal status as if there had been an application and registration under UK law.



Keep the original EUTM filing date.



Keep the original priority or UK seniority dates.



Be a fully independent UK trade mark that can be challenged, assigned, licensed or renewed
separately from the original EUTM.

Registering a Pending EUTM Application as a UK Trade Mark
For those with an EUTM application that’s still pending on 1 January 2021, they will be able to:


Apply to register a comparable UK trade mark in the 9 months after 1 January 2021.



Retain the earlier filing date of the pending EUTM.



Claim any valid international priority on the pending EU application, along with any UK seniority
claims recorded against it.

For those applying to register for a comparable UK trade mark, the application must:


Relate to the same trade mark that was the subject of the EUTM application.



Seek protection in respect of goods and services that are identical to, or contained within, the
corresponding EU application.

If the details of the application do not match those of the corresponding EUTM application, they will
not be able to claim the earlier EU filing or priority dates.
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Applications must be submitted within 9 months of 1 January 2021. It is intended to treat the pending
EUTM application as a UK application and examine it under UK law.
The usual UK fees of £170 will apply, including one class of goods or services, and an extra £50 for
each additional class.
For those intending to file a UK trade mark application that does not correspond to a pending EUTM
application in the 9 months after 1 January 2021, it should be noted that someone could file a later
UK application and claim the earlier date of a corresponding EUTM application that was pending on 1
January 2021. Where this happens, the later-filed UK application will take precedence.
Before applying for a UK trade mark in the 9 months after 1 January 2021, use the EU Trade Mark
Register to check whether any EUTM applications were pending on 1 January 2021 and/or hold an
earlier filing or priority date.
Priority and Seniority Claims
A priority date claimed under the Paris Convention that has been recorded against the corresponding
EUTM will be inherited by the comparable UK trade mark.
Accordingly, where proceedings involve a comparable UK trade mark with a priority claim inherited
from the corresponding EUTM, the date of that priority claim will have effect.
Seniority is a concept which derives from EU legislation and has applied only to EUTMs and UK trade
marks that have been converted from EUTMs. From 1 January 2021, it will also apply to the UK
comparable trade marks.
Seniority allows a business to consolidate its multiple national registered trade marks into one single
EUTM by retaining the ‘senior’ dates of those national rights and recording them against the EUTM.
Where the national marks are surrendered or allowed to lapse, the owner is deemed to have the same
rights as they would have if the earlier national mark(s) had continued to be registered.
Seniority can determine the effective date of an existing EUTM. Seniority claims based on earlier UK
or International (UK) trade marks will be recognised.
The new law means that any seniority claim based on an earlier UK or International (UK) trade mark
that has been recorded against an EUTM will be retained by the comparable UK trade mark.
Automatic Retention of Existing Priority and Seniority Dates
The retention of existing priority and seniority dates in comparable UK trade marks will be automatic.
Holders of an EU right will not have to inform IPO of any earlier effective dates as the filing, priority
and seniority information will be automatically transferred onto the new UK right.
The UK application process will provide a way of recording priority and seniority dates for applications
corresponding to pending EUTM applications filed within 9 months after 31 December 2020.
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Pending Cancellation Actions
On 1 January 2021, there will be registered cases which are going through cancellation actions.
Comparable rights will be created from these EUTMs. However the result of a cancellation action will
be honored on the comparable right. The cancellation will only have effect if the grounds are
applicable in the UK.
This means that a separate cancellation action will not need to be pursued on the comparable right
after 1 January 2021.
Use and Reputation
For a national trade mark, an uninterrupted period of 5 years’ non- use in the UK can render a mark
vulnerable to challenge.
Applying this approach to comparable UK trade marks created on 1 January 2021, many of which will
correspond to EUTMs that have never been used in the UK, would not provide enough protection for
those new comparable rights. It would likely lead to outcomes that are unintended and unjust.
To address this, the new law ensures that any use of the mark in the EU made before 1 January 2021,
whether inside or outside the UK, will count as use of the comparable UK right.
Where the 5-year period includes time before 1 January 2021, use in the EU will be considered. Where
the period includes any time after 1 January 2021, use of the comparable trade mark in the EU (and
outside of the UK) within that period will not be taken into account.
In all cases, the 5-year period of suspended use is activated by last use of the corresponding EUTM or
comparable trade mark. Where that use was of the corresponding EUTM, and it was made in the EU
before 1 January 2021 (whether inside or outside of the UK), it will count for the purposes of the
comparable trade mark.
Assessment of Reputation
In relation to the consideration of any time before 1 January 2021, reputation of the corresponding
EU trade mark, in the EU but not necessarily in the UK, will be considered for the purposes of the
comparable UK right.
Where oppositions filed after 1 January 2021 are based on a comparable UK trade mark, the same
approach will apply to conditions of use.
For any part of the 5-year period that falls before 1 January 2021, use of the corresponding EU trade
mark in the EU will be considered, regardless of whether it was inside or outside of the UK.
Further Changes to UK Trade Mark Law
There are other changes that must be made to UK legislation on trade marks for the effective
administration and implementation of the comparable rights. These are set out below.
In addition to this, amendments to the Trade Marks Act 1994, and secondary legislation in the form
of the Trade Marks Rules 2008, and amending and standalone regulations are required to reflect that
the UK is, after 1 January 2021, no longer part of the EU trade mark system.
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Opting Out of the Comparable UK Trade Mark
For those not wishing to hold the new right, they may opt out of holding it. Where someone opt outs
the comparable right will be treated as if it had never been applied for or registered under UK law.
An opt-out right may not be exercised if the relevant person has used the comparable UK right in the
UK. This also applies if they have assigned or licensed or entered into an agreement in relation to it,
or initiated litigation based upon the comparable UK right.
Requesting an Opt-Out
Opt-out requests can only be submitted after 1 January 2021. Any requests made before then will not
be valid.
A notice must be submitted to IPO providing the EUTM number, along with details of anyone with an
interest in the EUTM. By law, notice to interested third parties must be given for opt-out to have
effect.
If IPO determines that an opt-out right has been exercised in circumstances where it was not
permitted, the comparable UK trade mark may be reinstated if the equivalent or comparable UK trade
mark was removed from the register.
Registration Numbers for Equivalent and Comparable UK Trade Marks
IPO will provide a means for identifying comparable UK rights and distinguishing them from existing
UK trade marks. The number allocated to the comparable mark will be the last 8 digits of the EUTM
prefixed with UK009.
Renewing Trade Marks
Once a comparable UK trade mark is created, a separate renewal fee will apply for each comparable
UK trade mark and the existing EUTM. The fees will need to be paid separately to IPO and the EUIPO.
For the purposes of future renewal, the comparable UK right will retain the existing renewal date of
the corresponding EUTM.
Under existing law, send a renewal reminder is sent to any UK trade mark owner whose right is due
to expire, and must be done 6 months ahead of the expiry date.
This practice will be retained for all comparable UK trade marks with renewal dates that fall more than
6 months after 1 January 2021. However, where the comparable UK trade mark expires in the 6
months after 1 January 2021, a new process will be adopted.
The law will be changed to accommodate EUTMs that have expired in the 6 months before 1 January
2021, and are still in their late renewal period when the UK leaves the EU.
Trade Marks that Expire 6 Months After 1 January 2021
Where the comparable UK trade mark expires within 6 months after 1 January 2021, there will not be
enough time for IPO to issue the standard renewal reminder in advance of the expiry date.
A renewal reminder will be sent on the actual date of expiry, or as soon as practicable after that date.
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The reminder will inform the recipient that the comparable UK trade mark has expired. The recipient
will be given another 6 months from the date of the letter to renew the right. This procedure equates
to renewal of the right after its expiry date has passed.
The ‘late’ renewal of comparable UK trade marks which have expired within 6 months after 1 January
2021 will not be subject to an additional renewal fee.
Where the comparable UK right is not renewed, it will be removed from the register but may be
restored at a later date in accordance with existing UK law.
Where an EUTM renewal date falls after 1 January 2021, early payment of the renewal fee at EUIPO,
before 1 January 2021, will have no effect in respect of the comparable UK trade mark.
A comparable UK trade mark with a 10-year renewal date falling at any time after 1 January 2021 will
be subject to a UK renewal action and fee.
This is regardless of whether a renewal action was taken on the corresponding EUTM before 1 January
2021.
Trade Marks that Expire Before 1 January 2021
IPO will create comparable UK trade marks from any EUTM which:


Has expired in the 6 months prior to 1 January 2021.



Has not been subject to a late renewal action at EUIPO is still within its 6-month late renewal
period.

These UK rights will hold an ‘expired’ status, and their continued effect in the UK will depend on late
renewal of the corresponding EUTM at EUIPO.
Where the corresponding EUTM is subject to late renewal, the renewal will also have effect on the
expired comparable UK trade mark.
This means that the comparable UK trade mark will be automatically renewed as a result of the
EUTM’s late renewal.
If the expired EUTM is not late-renewed at EUIPO, the comparable UK mark (which was created on 1
January 2021 in the UK) will be removed from the UK register on expiry of the corresponding EUTM’s
late renewal period, but with effect from 1 January 2021.
Certification and Collective Marks
As with conventional EU trade marks, IPO will create comparable UK rights from all EU certification
and collective marks registered at EUIPO before 1 January 2021.
Certification and collective marks perform a different function to conventional trade marks.
Certification marks provide a guarantee that goods or services bearing the mark meet a defined
standard or possess a particular characteristic.
Collective marks indicate that the goods or services originate from members of a trade association,
rather than just one trader.
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The registration of both certification and collective marks is subject to the registering authority’s
approval of regulations governing how the marks are used.
These regulations must be available for third parties to view and, in the case of many EU certification
and collective marks, they will be in languages other than English.
IPO will not automatically import onto the trade mark register the regulations governing use of the EU
mark at the point of creating the comparable UK right.
IPO will not request that the holder provide an English translation immediately after 1 January 2021.
IPO will contact the owner of a comparable UK certification or collective mark when they need to
inspect the regulations. Where they are in a language other than English, they will request a translated
version of the regulations. Failure to provide translated regulations will result in the loss of the right.
Licences, Security Interests and Assignments
Subject to any specific conditions it may require, the new law confirms that a licence or security
interest recorded against an EUTM will continue to have legal effect in the UK. This licence or security
interest may authorise actions in the UK which would otherwise infringe the EUTM.
Any licence or security interest that refers to an EUTM and authorises acts in the UK will be treated as
if it applies to the comparable UK trade mark.
It is important to notify any licencees of the new right, and check that the creation of the new right
does not breach any agreement.
UK law does not require that transactions are registered per se. Licences and securities registered at
IPO within 6 months of the transaction provide some protections which do not apply to unregistered
transactions.
These protections help people with an interest in the trade mark and those seeking full relief for
infringement. The protections are largely dependent upon proof that an application to register a
transaction has been made.
IPO recognize that applications to register licenses and security interests relating to comparable trade
marks cannot be submitted before those rights are created.
The period for recording a transaction on the UK register will be extended to 12 months from 1 January
2021. This is in respect of the UK comparable trade mark for a license or security interest already
registered in the EUTM register.
Where an EUTM has been the subject of an assignment before 1 January 2021 that has not been
recorded in the EUTM register, the comparable trade mark will be granted to the assignor.
The assignor or the assignee will have the right after 1 January 2021 to apply for the registration of
the comparable trade mark in the name of the assignee.
Jurisdictional Arrangements and Pending Proceedings
UK courts can currently act as EU courts in trade mark actions relating to EU trade marks. Cases are
heard under the EU Trade Mark Regulation, and the court can issue pan-EU injunctions.
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It is anticipated that on 1 January 2021 there will be a small number of ongoing cases. The new
legislation ensures these cases will continue to be heard as if the UK were still an EU member state.
Actions and remedies taken or granted by the court are applicable to the comparable UK right only.
As the UK will no longer be under the jurisdiction of the EU legal system after 1 January 2021, any EUwide injunctions will not apply to the comparable UK right.
This applies to instances where there is a defendant in IPO proceedings based on an EUTM. It also
applies to the holders of an EUTM involved in proceedings to oppose or cancel a UK trade mark.
These proceedings will continue towards resolution on the basis of the law as it stood before 1 January
2021.
Existing Injunctions
Court injunctions can prohibit actions which would otherwise give rise to the infringement of a
registered trade mark.
Where an injunction in place at 1 January 2021 prohibits actions in the UK which would infringe an
existing EUTM, the terms of that injunction will be treated as if they also apply to the comparable UK
trade mark
EUTM Registrations and Applications Reinstated After 1 January 2021
Under the EU Trade Mark Regulation, a right that has been struck from the EU register because of the
applicant or owner’s failure to meet a deadline may be reinstated later and treated as if it had
continuous legal effect.
Comparable UK trade marks will only be created from EUTMs which are actively registered
immediately before 1 January 2021. EU rights not registered on that date but which are subject to
reinstatement will not automatically result in the grant of comparable UK rights.
To address this, the new law provides holders and applicants of reinstated EU rights with the means
to preserve those rights in the UK.
Where registered EU rights are reinstated after 1 January 2021, and the proprietor notifies IPO of this,
a comparable UK trade mark will be created.
Reinstatement of EU rights can only occur where application is made to the EUIPO within one year of
the missed deadline.
The holders a registered EUTM which was reinstated after 1 January 2021 who have not been granted
a comparable UK trade mark should inform IPO within 6 months.
For those with a pending EUTM application which was reinstated after 1 January 2021 which holds a
filing date before 1 January 2021, they may submit a UK trade mark application claiming the earlier
EU filing or priority date. This can be done within 9 months of the date on which the corresponding
EU trade mark application was restored.
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Conversion
An EU trade mark registration or application that has been refused or withdrawn may be converted
into a national right. This is subject to certain conditions, and provided that the application for
conversion is submitted to the EUIPO within 3 months of the EU right ceasing to have effect.
Where conversion takes place, the resulting national right will inherit the earlier filing, UK seniority,
and priority dates held by the EU right.
On 1 January 2021, the EU Register will contain a small number of rights which, while being either
refused or withdrawn, are within the 3-month period provided for the purposes of requesting
conversion into a national right.
Because of their status on 1 January 2021, these EU rights will not be included in our exercise to create
comparable UK trade marks.
It is recognised that any EUTM refused or withdrawn within the 3 months prior to 1 January 2021 still
enjoys the right to conversion into a UK trade mark. This right will be honoured.
Where an EUTM registration or application was refused or withdrawn at 1 January 2021, but such
action occurred less than 3 months before that date, the law preserves the right to seek conversion
of the EU right into a UK right.
That right is only effective for a period of 3 months after the date of the final decision giving effect to
refusal or withdrawal of the EU right.
Anyone seeking to exercise conversion rights after 1 January 2021 should apply to register a UK trade
mark and claim the earlier filing or priority date of EU application/registration which has been
subsequently refused or withdrawn.
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INTERNATIONAL TRADE MARK PROTECTION FROM 1 JANUARY 202161
International trade mark registrations protected in the EU under the Madrid Protocol will no longer
enjoy protection in the UK after 1 January 2021.
Comparable Trade Mark (IR)
For all protected international (EU) trade mark designations comparable UK trade marks will be
created, which will be recorded on the UK register.
International trade mark registrations protected in the EU under the Madrid Protocol will no longer
enjoy protection in the UK after 1 January 2021.
To address this, on 1 January 2021 a comparable trade mark (IR) was created in relation to each
international (EU) trade mark designation which has protected status immediately before 1 January
2021.
Each new UK right will be treated as if applied for and registered under UK law, and may be challenged,
assigned, licensed or renewed separately from the original international registration.
Numbering of Comparable Trade Mark
The number allocated to the comparable trade mark (IR) will be the last 8 digits of the international
(EU) trade mark prefixed with UK008. This will provide users with a means for identifying UK rights
created from international registrations and distinguishing them from existing UK trade marks.
Pending Applications
Those holding a pending EU designation on 1 January 2021 will be able to apply to register a UK trade
mark in the 9 months after 1 January 2021 and retain the earlier filing date of the pending EU
designation.
Comparable trade marks (IR) will only be created from international (EU) designations that are
protected immediately before 1 January 2021
Automatic creation of UK comparable marks will not apply to those EU designations that, having been
requested prior to 1 January 2021, have not, at 1 January 2021, been subject to a statement of
protection issued by EUIPO.
Those who have previously submitted an application for protection of an international (EU) trade
mark, and have an international registration that is dated before 1 January 2021, may claim that date
in a UK application for the same trade mark.
The same applies to those who have sought EU protection by requesting a subsequent designation,
and it was recorded on the International Register before 1 January 2021.
In both cases, they may claim the earlier date of the international registration or subsequent
designation if applying to register the same trade mark within 9 months after 1 January 2021.
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Where an application for protection of an international (EU) trade mark or a request for EU protection
via a subsequent designation was submitted at a national office before 1 January 2021, confirmation
of the international registration or subsequent designation may not be received until after 1 January
2021.
In this scenario, it is still possible to claim the earlier international (EU) date when applying to register
the same trade mark in the UK.
To do so, the UK application must be filed within 9 months of the date on which the international
registration was recorded by the World Intellectual Property Organization (“WIPO”) or, in the case of
a subsequent designation, the date on which the request for EU protection was recorded in the
International Register.
Where a UK application claiming the earlier international (EU) date is filed at IPO within either of the
two 9-month periods referred to above, the application will be examined under UK law.
These applications will be treated as a UK trade mark application. They will be examined under UK
law. In these circumstances, the standard UK fee structure will apply.
Users should note that international (EU) trade marks that have been subject to a notice of refusal
issued by the EUIPO prior to 1 January 2021 cannot be used for the purposes of claiming an earlier
date when filing a corresponding UK application.
Pending Applications to Transform an International Registration
If an international registration has been cancelled and a request has been filed to transform an
international trade mark (EU) into an EU trade mark which is still pending at 1 January 2021, a UK
trade mark application may be filed.
Provided that the application is submitted to IPO within 9 months of 1 January 2021, it will be possible
to claim the earlier date assigned to the EU designation.
Where the corresponding EU designation was protected at the time of its cancellation, the date that
may be claimed for the UK application will be the date of the international registration.
Where EU protection was obtained through a subsequent designation, the date on which the request
was recorded in the international register may be claimed for the UK application.
Where the EU designation was not yet protected at the time of its cancellation, it is possible claim the
date of the international application. In the case of a subsequent designation, the date on which the
request was recorded in the international register may be claimed.
In all cases, if a priority claim under the Paris Convention was attached to a cancelled international
registration, that date may be claimed against a UK application. This will be effective for the purposes
of determining which rights take precedence.
Opt Out of Receiving a UK Comparable Trade Mark
Owners of protected international (EU) trade marks may opt out of receiving a UK comparable trade
mark. They are able to do this through the same opt out mechanism as is being provided for holders
of Registered Community Designs (RCD), international (EU) Designs, and EU trade marks.
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For those wishing to opt out, they will need to submit a short notice providing the number of the
international registration together with details of any persons with a registered interest in the right.
The effect of such an opt out is that the comparable trade mark (IR) will be treated as if it had never
been applied for or registered under UK law.
If an international registration contains more than one EU designation because of a subsequent
request for protection, it will receive multiple comparable trade marks (IR). In this scenario, a single
opt out request will apply to all comparable trade marks (IR) held by the requestor.
Renewals and Restoration
For future renewals, comparable trade marks (IR) that have been created from a protected EU
designation filed as part of an international application will inherit the existing renewal date of the
corresponding international registration.
Where created from an EU subsequent designation, the comparable mark will adopt the date of that
subsequent designation for the purpose of future renewal.
The UK renewal date for comparable trade marks (IR) that correspond to an EU subsequent
designation will be different from that recorded against the corresponding international registration.
As with comparable trade marks created from EUTMs, renewal reminder notices will be sent to
holders of comparable trade marks (IR) which are due to expire at any point after the 6-month period
following 1 January 2021.
A new approach is being introduced to accommodate comparable trade marks (IR) that expire within
the 6-month period following 1 January 2021.
Provision is also being made for international registrations that have expired within the 6 months prior
to 1 January 2021 and which are still in their late renewal period.
Comparable Trade Marks Which Expire After 1 January 2021
Where a comparable trade mark (IR) expires within the period of 6 months immediately after 1
January 2021, a reminder renewal notice will be sent on the actual date of expiry (or as soon as is
practicable after that date).
This notice will inform the recipient that the registration of the comparable trade mark (IR) has
expired, and that they will be provided with a further 6-month renewal period. This will run from the
date of the notice.
The following should be noted:


This procedure equates to renewal of a comparable trade mark (IR) after its expiry date has
passed.



The ‘late’ renewal of rights which have expired at any time within the 6 months after 1 January
2021 will not be subject to an additional late renewal fee.



Where a comparable trade mark (IR) corresponds to an EU subsequent designation, its renewal
date will be different from the renewal date accorded to the international registration.
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Where the ten-year anniversary of the date of an EU subsequent designation falls at any time
after 1 January 2021, that date shall become the comparable trade mark’s renewal date. It will
still be required to renew it at the IPO.



Renewal of a corresponding international registration at WIPO will have no bearing on renewal
of the comparable trade mark.



Where an international registration’s renewal date falls after 1 January 2021, early payment of
the renewal fee at WIPO, on a date prior to 1 January 2021, will have no effect in respect of the
comparable trade mark (IR).



Any comparable trade mark (IR) with a renewal date falling at any time after 1 January 2021 will
be subject to a UK renewal action and fee. This will be regardless of whether a renewal action
was taken on the corresponding international registration before 1 January 2021.



Where the comparable UK right is not renewed, it will be removed from the register but may
be restored at a later date in accordance with existing UK law.

International Trade Marks Which Expire Before 1 January 2021
A comparable trade mark (IR) will be created from any international registration that has expired in
the 6 months prior to 1 January 2021.
These UK rights will hold an ‘expired’ status, and their continued effect in the UK will be dependent
upon late renewal of the corresponding international registration at WIPO. The following should be
noted:


Where that registration has been subject to late renewal, and the holder has informed the IPO
about such action, the late renewal of the international registration will have effect on the expired
comparable trade mark.



This means that the comparable trade mark will be automatically renewed as a result of the
international registration’s late renewal.



In this scenario, it will not be necessary to pay any renewal fees in respect of the renewal of the
comparable trade mark (IR) which derived from the international trade mark.



Where a comparable trade mark (IR) corresponds to an EU subsequent designation, it will inherit
the date of EU protection for that designation. This date will be used for future renewals.

Validity of ‘New’ UK Expiry Date
The ‘new’ UK expiry date adopted by the comparable trade mark will be redundant in the following
circumstances:


Where the EU subsequent designation relates to an international registration that has expired in
the 6 months prior to 1 January 2021 and has not yet been renewed.



Where the international registration is still in its late-renewal period.



The UK expiry date will only become effective once the corresponding international registration
has itself been renewed at WIPO.
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The effect of this will depend upon the dates of an international registration and EU subsequent
designation. In some scenarios, there may be an obligation to pay a UK renewal fee very soon after
renewing an international registration.
Conversely, a comparable trade mark may enjoy nearly ten years’ protection before the first UK
renewal is triggered.
Users should note that holders must inform the IPO that their corresponding international registration
has been late-renewed at WIPO within 9 months of 1 January 2021. Failure to provide notification
within that period will result in the comparable trade mark (IR) being removed from the UK register.
The comparable trade mark (IR) will be treated as if it had never been applied for or registered under
UK law. This will be the case even if that international registration has been subject to late renewal.
Effect of Priority and Seniority Claims
Priority Date
A priority date claimed under the Paris Convention that has been recorded against the corresponding
international (EU) trade mark will be inherited by the comparable UK trade mark.
The date of that priority claim will have effect where proceedings involve a comparable UK trade mark
(IR) with a priority claim inherited from the corresponding international (EU) designation.
Seniority of a Trade Mark
Seniority is a concept which derives from EU legislation. It applies only to EU trade marks (EUTM), UK
trade marks that have been converted from EUTMs, and international EU designations.
From 1 January 2021 it will also apply to the UK comparable trade marks which derive from EUTMs or
international trade marks (EU) which themselves claimed seniority of a trade mark.
It allows a business to consolidate their national registered trade marks into one single international
(EU) designation (or EUTM).
It does this by retaining the ‘senior’ dates of those national rights and recording them against the
international (EU) designation (or EUTM).
Where the national marks are surrendered or allowed to lapse, the owner is deemed to have the same
rights as they would have if the earlier national mark(s) had continued to be registered.
Seniority can determine the effective date of an existing international (EU) designation. Seniority
claims based on earlier UK or international (UK) trade marks will be recognised.
The new law ensures that any seniority claim based on an earlier UK or international (UK) trade mark
which has been recorded against an international (EU) designation will be retained by the comparable
UK trade mark. The retention of existing priority and seniority dates in comparable UK trade marks
will be automatic.
As the holder of an international (EU) right, it will not be required to inform IPO of any earlier effective
dates. This is because filing, priority and seniority information will be automatically transferred onto
the new UK right.
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The UK application process will provide a means for recording priority and seniority dates for
applications corresponding to a pending international (EU) application filed within 9 months after 1
January 2021.
Certification and Collective Marks
As with conventional EU Trade Marks, comparable UK rights will be created from all EU certification
and collective marks registered at EUIPO before 1 January 2021. Certification and collective marks
perform a different function to conventional trade marks.
Certification marks provide a guarantee that goods or services bearing the mark meet a defined
standard or possess a particular characteristic.
Collective marks indicate that the goods or services originate from members of a trade association,
rather than just one trader.
The registration of both certification and collective marks is subject to the registering authority’s
approval of regulations governing how the marks are used.
These regulations must be available for third parties to view and, in the case of many International
(EU) designations being treated as EU certification and collective marks, they will be in languages other
than English.
As with conventional protected trade marks designating the EU, comparable UK rights will be created
from all international (EU) trade marks which, for the purposes of the European Union Trade Mark
Regulation, are treated as EU certification and collective marks, and which are protected immediately
before 1 January 2021.
The regulations governing use of those international (EU) rights will not automatically be imported
onto the UK trade mark register
Holders will not be requested provide an English translation immediately after 1 January 2021.
Instead, where someone become the holder of a comparable UK certification or collective mark, they
will be contacted the regulations need to be inspected (for example, where the mark becomes subject
to proceedings).
Where the regulations are in a language other than English, at that point request a translation will be
requested. Failure to provide translated regulations will result in loss of the right.
Use and Reputation
The new law ensures that any use of the mark in the EU, whether inside or outside of the UK, which
has been made prior to 1 January 2021, will count as use of the comparable UK right.
For a national trade mark, an uninterrupted period of five years of non-use in the UK can render a
mark vulnerable to challenge.
Applying this approach to comparable UK trade marks created on 1 January 2021, many of which will
correspond to international (EU) trade marks that have never been used in the UK, would fail to
provide sufficient protection for those new comparable rights and would likely lead to outcomes that
are both unintended and unjust.
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To address this issue, the new law ensures that any use of the mark in the EU, whether inside or
outside of the UK, which has been made prior to 1 January 2021, will count as use of the comparable
UK right.
Where the relevant five-year period includes time prior to 1 January 2021, use in the EU will be
considered in assessing whether there has been use of the mark.
Where the period includes any time after 1 January 2021, use of the comparable trade mark in the EU
(and outside of the UK) within that period will not be taken into account.
In all cases, the five-year period of suspended use is activated by last use of the corresponding
international (EU) trade mark or comparable trade mark.
Where that use was of the corresponding international (EU) trade mark, and it was made in the EU
prior to 1 January 2021 (whether inside or outside of the UK), it will count for the purposes of the
comparable trade mark.
A similar approach is being applied to the assessment of reputation.
In relation to the consideration of any time prior to 1 January 2021, reputation of the corresponding
international (EU) trade mark, in the EU but not necessarily in the UK, will be considered for the
purposes of the comparable UK right.
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CHANGES TO SPC AND PATENT LAW FROM 1 JANUARY 202162
The Patents (Amendment) (EU Exit) Regulations 2019 (the “Patents Regulations”) came into effect at
the end of the transition period on 31 December 2020. These regulations will bring current EU
legislation into UK law as far as possible, to maintain current systems and processes.
Changes to SPC Law
Manufacturing Waiver
In July 2019, a new EU law introduced a manufacturing waiver to the SPC system. As this new law
came into force after the Patents Regulations were made on 4 April 2019, it has not been fixed by
those Regulations so that it works correctly as UK law after the transition period. The Government are
considering the final form of legislation to be laid before Parliament to remedy this.
SPC Law: What Stays the Same
SPC applications which are pending at the end of the transition period will be examined under the
current framework. Any SPC which is granted based on those applications will provide the same
protection as existing SPCs.
Applying for an SPC
From 1 January 2021, you will apply for an SPC in the same way: by submitting an application to the
IPO. The same timescales for when the application must be filed will apply.
You will need to provide the same documentation and evidence as currently required. This includes
information on both the UK marketing authorisation and the earliest marketing authorisation for this
product in the EEA, if it predates the UK authorisation.
Existing SPCs and SPC Applications
If you have an SPC that has already taken effect, it will remain in effect after 31 December 2020. SPCs
granted but not yet in force will come into force at the end of the associated patent term as normal.
If you have a pending application for an SPC, it will continue to progress. You will not need to refile.
Requirements for Getting an SPC
The current EU law states that an SPC can only be granted if the product is protected by a patent, and
covered by a marketing authorisation, in the member state where SPC protection is being sought. This
will not change.
You must have a patent that is valid in the UK, and a marketing authorisation which allows the product
to be sold on the UK market at the time you apply for an SPC.

62

For further information see Changes to SPC and patent law from 1 January 2021 (GOV.UK, last accessed 23 November

2020). Available at: https://www.gov.uk/guidance/changes-to-spc-and-patent-law-after-the-transition-period
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Duration of an SPC
An SPC filed after the end of the transition period will get the same term of protection as it would if
filed before. This will still be calculated based on the first authorisation to place the product on the
market in either the UK or the EEA.
Fees
After the end of the transition period, the IPO will continue to have the power to charge fees on SPCs.
The fees will not change on 1 January 2021.
Challenging and Enforcing SPC Rights
The current EU law states that the validity of an SPC can be challenged before whichever national body
is responsible for handling patent revocation actions.
Infringement of an SPC is to be dealt with in the same way as infringement of the original patent. In
the UK, this is normally through the civil courts or, in theory, before the IPO.
From 1 January 2021, you will still be able to bring these actions before the IPO or the courts on the
same grounds as before.
The Patents Regulations only replace the general references to national bodies with specific
references to the UK authorities.
Changes to Patent Law
A few specific areas of the patents process have been adjusted by the Patents Regulations.
Cross-Licensing with Plant Variety Rights
From 1 January 2021, Community plant variety rights will no longer have effect in the UK. You will not
be able to use them to get a compulsory licence on a patent in the UK.
You will still be able to do so based on UK plant breeders’ rights. This will include Community plant
variety rights that are converted to UK rights at the end of the transition period.
Security for Costs
The Patents Rules contain provisions on when a party to proceedings before the IPO can be required
to provide security for costs or expenses incurred by the other side.
The EU’s arrangements for civil judicial cooperation mean that an EEA resident cannot be the subject
of an order to provide such security.
From 1 January 2021, the UK will fall outside of those arrangements and the exception will no longer
apply.
The Patents Regulations remove the exemption for EEA residents, so that any person resident outside
the UK may be subject to an order for security.
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Patent Law: What Stays the Same
Patent Applications and Existing Rights
You can continue to apply for, and be granted, a patent by the IPO. Pending applications for patents
will continue to be assessed on the same basis.
The requirements and processes for grant will not change, nor will the rights you obtain when a patent
is granted. Any existing rights and licences in force in the UK will remain in force after the transition
period. If legal proceedings involving these rights or licences are underway, they will continue
unaffected.
UK Patent Protection and Representation at the European Patent Office
You can continue to apply to the EPO for patent protection which will cover the UK. Existing patents
from the EPO are also unaffected.
UK-based European Patent Attorneys can continue to represent applicants at the EPO.
The UK will continue to be a participating state in the European Patent Convention.
Legal Representation
You will not need to change your legal representative, which can still be located in the UK, Isle of Man,
or the EEA. Communications between patent attorneys and their clients will remain privileged, as this
is not subject to EU membership.
Address for Service
From 1 January 2021, you will continue to be able to use an address for service located in the UK, EEA,
or the Channel Islands, and these will continue to be accepted by the IPO. The Patents Regulations
make a minor change only to clarify that the UK is no longer an EEA state.
Judgements of the Court of Justice of the European Union
After the Transition Period, it will no longer be possible for UK courts to make references to the CJEU
for interpretation of the SPC legislation and other retained EU law.
Judgements of the CJEU issued before 31 December 2020 will continue to apply to the retained EU
law after the transition period. The amendments made by the Patents Regulations are written to have
the same meaning as the original EU legislation, so that existing case law still applies.
Other than these pending referrals, UK courts will not be required to follow judgements of the CJEU
issued from 1 January 2021 onwards. They may be taken into account, but it will be for the court to
determine the extent to which the post-transition period case law applies. This will also apply to
hearings before the IPO on SPC-related matters.
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CHANGES TO EU AND INTERNATIONAL DESIGNS PROTECTION FROM 1 JANUARY 2021
What Will Change After the End of the Transition Period?
At the end of the transition period (1 January 2021), registered Community designs (“RCDs”) and
unregistered Community designs (“UCDs”), are no longer be valid in the UK.
These rights will be immediately and automatically replaced by UK rights. Those who own an existing
right will not need to do anything at this stage.
Design protection can currently be obtained via a registered right or an unregistered right in the
following ways:


A national registered design granted by the IPO of the UK.



A registered Community design granted by the EUIPO.



An international registration designating either the UK or the EU, filed under the Hague
Agreement at WIPO.



Unregistered protection can be obtained in the UK through the UK design right and the EU
unregistered Community design.

On 1 January 2021, any existing RCDs, UCDs and International (EU) designs will only cover the
remaining EU member states.
Registered Design
Creation of the Re-Registered Design
All registered and published RCDs will have comparable UK designs, which will be recorded on the UK
register. These will be treated as if they had been applied for and registered under UK law.
The legislative changes introduced in the UK will ensure that the holder of an RCD is provided with an
equivalent UK right. They will retain the registration and application dates recorded against the
corresponding RCDs and will inherit any priority dates.
As fully independent UK rights, they may be challenged, assigned, licensed or renewed separately from
the original RCD.
Re-registered designs will be created at no cost to the RCD holder.
Pending Applications
On 1 January 2021, there will be a small number of RCD applications that are still pending in the EU
system.
For those who hold a pending RCD application on 1 January 2021, they will be able to apply to register
a UK design in the 9 months after 1 January 2021 and retain the earlier filing date of the pending RCD.
To do so, the UK application must relate to the same design as that filed in the pending RCD
application.
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If the details of the UK application do not match those of the corresponding RCD application, then the
earlier EU date(s) will not be recognised.
Our digital and paper forms will be amended to include a new section for claiming the earlier filing
date of the corresponding RCD application.
These applications will be treated as a UK registered design application. They will be examined under
UK law. In these circumstances, the standard UK fee structure will apply.
Effect of Priority Claims
A priority date claimed under the Paris Convention that has been recorded against the corresponding
RCD will be inherited by the re-registered design. The date of that priority claim will have effect where
proceedings involve a re-registered design with a priority claim inherited from the corresponding RCD.
Changes to Legislation Related to UK Design and International Design and Trade Mark Law
How UK Design and International Design and Trade Mark Law Currently Works
There are other changes that must be made to UK legislation on designs for the effective
administration and implementation of the comparable rights. These are set out below.
The primary UK legislation on registered designs is The Registered Designs Act 1949. There is also
secondary legislation, mainly contained within the Registered Design Rules 2006, together with
amending and standalone regulations.
RCDs and UCDs are defined by Council Regulation (EC) No 6/2002 on Community designs. Registered
and unregistered Community designs both have effect in the UK.
The Community design regulation has been amended to apply the Hague System for the international
registration of industrial designs to the EU. Separately, the Registered Designs Act has been amended
to apply the Hague System to the UK as an individual country.
Changing UK Design Law
On 1 January 2021, all existing RCDs, UCDs and international design registrations designating the EU
will no longer provide protection in the UK. As a result, existing legislation must be amended to ensure
that UK protection granted by these rights is preserved and allows UK law to continue to function
effectively.
In addition, it will be necessary to remove or amend many of the existing references to the EU, EEA,
and Member States that will become redundant or inappropriate.
Numbering of Re-Registered Design
The number allocated to the re-registered design will consist of the full RCD number prefixed with the
digit ‘9’. This will provide users with a means of identifying re-registered rights created from RCDs and
distinguishing them from existing UK registered designs.
Opt Out
Approximately 700,000 designs will be created re-registered on 1 January 2021, however it is
recognised that some RCD holders may not want to be granted such a right.
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Holders of the new right will be allowed to ‘opt out’ of holding it. Opting out will mean that the reregistered design will be treated as if it had never been applied for or registered under UK law.
The opt out right may not be exercised if the right holder has assigned, licensed or entered into an
agreement in relation to the re-registered design or launched proceedings based upon it.
How to Request an Opt Out
To request an opt out, a short notice must be submitted providing to IPO with the RCD number, along
with details of any persons with an interest in the right. The new law requires that notice to interested
third parties must be given for opt out to have effect.
Therefore, where needed, confirmation that such action has been taken may be required. Opt out
requests should only be submitted after 1 January 2021. Any requests made before this day will not
be valid.
Opt out requests should only be submitted after 1 January 2021. Any requests made before this day
will not be valid.
Renewals and Restoration
Once re-registered UK design rights are created, a separate renewal fee will apply for each reregistered UK design. Both UK registered designs and RCDs can be renewed every 5 years up to a
maximum of 25 years.
Once a re-registered design is created, a separate renewal fee will apply for both that UK right and the
corresponding RCD. The fees will need to be paid separately to IPO and to EUIPO.
For the purposes of future renewal, the re-registered design will retain the existing renewal date of
the corresponding RCD.
Under existing law, a renewal reminder is sent to any UK registered design owner whose right is due
to expire, and must be done in advance of the expiry date. This practice will be retained for all reregistered designs with renewal dates which fall more than 6 months after the end of the
implementation period.
However, where the re-registered design expires within the 6 month period that falls after 1 January
2021, a new procedure will be adopted.
The law will be changed to accommodate RCDs that have expired in the 6 months before 1 January
2021, and which are still in their late renewal period when the UK leaves the EU.
Designs Which Expire After 1 January 2021
The same procedure for renewal and late renewal of registered designs under the Registered Designs
Act and the Registered Designs Rules will apply to re-registered designs.
Reminder renewal notices will be sent on the actual day of expiry (or as soon as is practicable after
that date). This notice will inform the recipient that the re-registered design has expired, and will
provide them with a further 6 month period, running from the date of the notice, in which the right
may be renewed.
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Where the re-registered design will expire within 6 months after 1 January 2021, the usual additional
renewal fee will not be payable.
In addition to the new reminder notice being sent on or soon after the day of expiry, those with reregistered designs that expire within the fourth, fifth and sixth months after 1 January 2021 will also
receive the conventional advance reminder notice in the usual manner.
Where the re-registered design is not renewed, it will be removed from the register. It may be restored
at a later date in accordance with existing UK law.
It should be noted that where an RCD’s renewal date falls after 1 January 2021, early payment of the
renewal fee at EUIPO, on a date prior to 1 January 2021, will have no effect in respect of the reregistered design.
Any re-registered design with a renewal date falling at any time after 1 January 2021 will be subject
to a UK renewal action and fee. This is regardless of whether a renewal action was taken on the
corresponding RCD before 1 January 2021.
Designs WHICH EXPIRE BEFORE 1 January 2021
A re-registered design from any RCD will be created which:


Expired in the 6 months prior to 1 January 2021.



Has not been subject to a late renewal action at EUIPO by is still within its 6 month late renewal
period on 1 January 2021.

These re-registered designs will hold an ‘expired’ status. Their continued effect in the UK will be
dependent upon late renewal of the corresponding RCD at EUIPO.
Where the corresponding RCD is subject to late renewal, that renewal will also have effect on the
expired re-registered design. This means that the re-registered design will be automatically renewed
as a result of the RCD’s late renewal.
If the expired RCD is not late-renewed at EUIPO, then the re-registered design (which was created on
1 January 2021 in the UK) will be removed from the UK register on expiry of the corresponding RCD’s
late renewal period.
It will then be treated as if it had never been applied for or registered under UK law.
RCD Registrations and Applications Reinstated After 1 January 2021
Under the Community Design Regulation, a right that has been struck from the EU register because of
the applicant or owner’s failure to meet a deadline may be reinstated later and treated as if it had
continuous legal effect.
Re-registered designs will only be created from RCDs which are registered within 6 months of its
renewal date prior to 1 January 2021.
Therefore, EU rights which are not registered on that date but which are subject to reinstatement will
not automatically result in the grant of re-registered designs. To address this, the new law provides
holders and applicants of reinstated EU rights with the means to preserve those rights in the UK.
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Where RCDs are reinstated after 1 January 2021, and the proprietor notifies IPO of such action, a reregistered design will be created. Reinstatement of EU rights can only occur where application is made
to the EUIPO within one year of the missed deadline.
Deferred Publication
Where Publication of the RCD is Deferred at EUIPO
Under the new law, an RCD that is deferred on exit day will be treated as being equivalent to a pending
application. The publication of an RCD may be deferred at EUIPO for up to thirty months.
Where deferment is requested, EUIPO will not publish the design until either the holder has paid a
publication fee and the deferment period has elapsed, or the holder requests publication before such
expiry.
Whilst the deferment period is ongoing, EUIPO will only publish basic details about the right holder
and the filing date.
The holder of a deferred RCD can preserve its earlier filing and priority dates in the UK by filing an
equivalent registered design application within nine months after exit day.
The application will not be the subject of a substantive examination, because the RCD has already
been examined by EUIPO.
Applying for the UK Registered Design to be Deferred
There is currently no framework in UK legislation creating the right to defer publication of a registered
design. As a matter of practice, the IPO permits applicants to defer publication of their design by up
to 12 months.
The examples below explain when a design will be published where the RCD is subject to deferment
at the EUIPO, and a corresponding UK application is made which seeks to retain the earlier RCD dates
and requests UK deferment.
Pre-1 January 2021
Filing Date of
Deferred RCD

Amount of Maximum
RCD Deferment
Period Remaining at
1 January 2021

Post-January 2021
Filing Date of UK
Application

How Long Publication
Will be Deferred

1 October 2018

3 months

1 March 2021

1 month

1 January 2020

18 months

1 October 2021

9 months

1 November 2020

28 months

1 October 2021

12 months

31 December 2020

30 months

31 March 2021

12 months

UK registered design applications, that do not seek to retain earlier filing and priority dates of a
corresponding RCD that was deferred on 1 January 2021, may request UK deferment in the normal
manner.
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In such cases, a period of twelve months’ deferment will run from the date on which the UK application
was filed. This is regardless of whether that date falls inside or outside of the nine months after 1
January 2021.
Changes to Legislation Related to UK Design and International Design Law
How UK Design and International Design Law Currently Works
The primary UK legislation on registered designs is The Registered Designs Act 1949. There is also
secondary legislation, mainly contained within the Registered Design Rules 2006, together with
amending and standalone regulations.
RCDs and UCDs are defined by Council Regulation (EC) No 6/2002 on Community designs. Registered
and unregistered Community designs both have effect in the UK.
The Community design regulation has been amended to apply the Hague System for the international
registration of industrial designs to the EU. Separately, the Registered Designs Act has been amended
to apply the Hague System to the UK as an individual country.
Changing UK Design Law
After 1 January 2021, international design and trade mark registrations designating the EU will no
longer provide protection in the UK.

Page | 53

COPYRIGHT LAW FROM 1 JANUARY 202163
Copyright is a national right which each country provides separately. However, it is largely harmonised
by a number of treaties and, in the EU, by a body of EU copyright legislation that builds on those
treaties.
A substantial part of UK copyright law is derived from the EU copyright framework. Because of this,
there are references in UK law to the EU, the EEA, and member states. Some of these references occur
in the UK’s implementation of EU cross-border copyright arrangements. These arrangements apply
only within the EU and EEA and provide reciprocal protections and benefits between member states.
To address these issues, Parliament introduced the Intellectual Property (Copyright and Related
Rights) (Amendment) (EU Exit) Regulations 2019) under the powers of EUWA.
These regulations remove or correct references to the EU, EEA, or member states in UK copyright
legislation to preserve the effect of UK law where possible.
The reciprocal cross-border arrangements will be amended or brought to an end, as appropriate. The
regulations came into force on 1 January 2021.
Protection of UK Copyright Works in the EU
Most UK copyright works will still be protected because of the UK’s participation in the international
treaties on copyright. For the same reason, EU copyright works will continue to be protected in the
UK. This applies to works made before and after 1 January 2021.
Qualification for Copyright
Works that are currently eligible for copyright in the UK will continue to be eligible from 1 January
2021. Works are eligible for copyright protection in the UK if they are:


Made by a national of the UK, EEA or any country that is party to the international copyright
treaties; or



First published or transmitted in the UK, EEA or any country that is party to the international
copyright treaties.

Whilst references to the EEA will be removed from UK law, this will not stop EEA works qualifying for
copyright, because all EEA states are party to the international treaties.
Copyright Duration
Copyright duration in the UK for works from the UK, EEA, or other countries will not change from 1
January 2021.
Currently, EEA works are given the same copyright duration in the UK as UK works. For works from
outside the EEA, copyright lasts for the term granted in the country-of-origin or the term granted to
UK works, whichever is less.

63

For further information see Changes to copyright law from 1 January 2021 (GOV.UK, last accessed 10 November 2020).

Available at: https://www.gov.uk/guidance/changes-to-copyright-law-after-the-transition-period
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References to the EEA will be removed from UK law in this area so that duration for EEA works is
calculated in the same way as for non-EEA works. Because copyright duration is equal across the UK
and the EEA, there will be no immediate impact on copyright duration in the UK.
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EXHAUSTION OF IP RIGHTS AND PARALLEL TRADE64
Parallel trade is the import and export of genuine intellectual property protected goods. Parallel trade
occurs when the intellectual property rights in those goods are ‘exhausted’. That is, they have been
placed on the market within a specific territory by, or with the permission of, the rights holder. The
exhaustion of IP rights means that IP rights cannot be used to stop the further distribution or resale
of those goods.
There will be some changes to the exhaustion of IP rights system upon the UK leaving the EU.
Parallel Exports from the UK to the EEA
Goods placed on the UK market by, or with the consent of, the right holder after the transition period
may no longer be considered exhausted in the EEA. This means that businesses exporting these IPprotected goods from the UK to the EEA might need the right holder’s consent.
Actions for Parallel Exporters of IP-Protected Goods to the EEA
1)

Check whether they currently export IP-protected goods to the EEA (for example, goods
branded with a trade mark) that have already been placed on the UK market and where the
rights holder’s permission to export those goods is not currently required.

2)

Consider whether they may need to contact the rights holder to get permission to continue
after 1 January 2021. The IP rights holder may not provide permission for their IP-protected
goods to be parallel exported to the EEA.

3)

Review existing business arrangements, business model or supply chain based on the outcome
of the discussion with the IP rights holder.

Actions for IP Rights Holders
Businesses that own IP rights (for example, a trade mark) may wish to seek legal advice if their IPprotected goods are parallel exported from the UK to the EEA. Rights holders will need to consider if
they want to allow parallel exports of your IP-protected goods from the UK to the EEA after 1 January
2021.

64

For further information see Exhaustion of IP rights and parallel trade from 1 January 2021 (GOV.UK, last accessed 10

November

2020).
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at:

https://www.gov.uk/guidance/exhaustion-of-ip-rights-and-parallel-trade-after-the-

transition-period
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STATE AID
Summary
The Cooperation Agreement between the EU and the UK (the “Parties”) creates a new subsidy regime
based on the WTO’s commitments on restricting anti-competitive subsidies. The UK has thus
withdrawn from the EU state aid regime and future EU state aid law will no longer form part of UK
domestic law65. The Cooperation Agreement is underpinned by the commitment to maintain a ‘level
playing field’ between the UK and the EU; guaranteeing fair and open trade by abstaining from
introducing subsidies which may distort competition between the parties. Under the regime, parties
are required to be transparent about the administration of state aid. The Cooperation Agreement also
provides a range of ‘countervailing measures’ which can be employed if the party fails to observe the
principles under the agreement. To implement the agreement, the UK is obliged to set-up a new
independent regulator, which will most likely be within the Competition and Markets Authority
(“CMA”).
At present, the UK subsidy system is not yet legislated for, so will continue to be governed by the
Cooperation Agreement. State aid within the UK will no longer be governed and enforced by the Court
of Justice of the European Union (“CJEU”), with supervision now being vested with UK domestic courts.
Finally, the Cooperation Agreement is predicated upon future cooperation between parties, with
further agreement between the parties being anticipated. At present, the UK subsidy regime has not
yet been designed fully and businesses will need to watch for developments in this area if in receipt,
or competing with parties in receipt, of state subsidies. Overall, the new subsidy regime is less
restrictive that the EU state aid rules. This chapter will focus on the Cooperation Agreement, which is
the provisional trade agreement governing the post-Brexit relationship between the UK and EU.
However, the Cooperation Agreement is but one trade agreement; the UK has entered into other Free
Trade Agreements (“FTAs”) with other countries66, with their own subsidy provisions.
How Might This Affect Your Business?


State aid rules are relevant to all commercial activities which benefit from government financing
(e.g. grants, loans, tax-breaks etc.) or large-scale government schemes (e.g. Coronavirus
Business Interruption Scheme or Enterprise Investment Scheme). It also will influence policy
decisions, which in turn will impact the finance available under such schemes.



The EU regime will continue to be relevant, particularly in Northern Ireland, so companies that
undertake ‘economic activities’ in NI must be aware of both the EU and UK regimes.



Companies may be liable to pay-back illegal state aid under the claw-back provisions in the EU
regime.



Companies need to be aware of the recourse options available to them when they are subject
to anti-competitive effects produced by the administration of state aid. UK competitors will no
longer be able to take complaints to the Commission and will instead bring claims by way of
judicial review.
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State Aid (Revocations and Amendments) (EU Exit) Regulations 2020 (SI 2020/1470). The Regulations therefore disapply

directly effective rights relating to state aid under Article 107(1) and Article 108(3) of the TFEU.
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https://www.bbc.co.uk/news/uk-47213842 Last accessed 15 February 2021
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In the short term, subsidy grantors will be required to assess whether their subsidies will fall
within the Cooperation Agreement. With subsidies granted prior to the UK withdrawal, this will
already have been considered, but in the context of state aid.



The new transparency obligation creates a strong right of information which may be utilised by
parties who suspect a subsidy has market-distorting effects.



Sector-specific reform and new block exemptions are anticipated as the UK designs its subsidy
regime, so businesses will need to look-out for developments which pertain to them.



Commercial parties must become familiar with the new transparency registrar which publishes
details of subsidies granted by the UK.

What is State Aid?
State aid is the intervention from government to assist companies or industries. State aid is also a legal
concept defined by the Treaty of the Functioning of the European Union (“TFEU”) as “aid granted by
a Member State or through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain goods”67. A strict
stance on state aid has been a keystone of the European Union; enabling states to trade freely, without
fearing unfairly subsidised competition for competitors elsewhere in the European bloc.
Governments tend to use state aid sparingly as it runs counter to the principles of a market economy.
State aid is used as a policy tool; assisting markets, companies and industries needing capital or a taxrelief. State aid was previously administered under the auspices of the EU, where permission had to
be obtained from Commission before it was granted. The Cooperation Agreement created a new
‘subsidy’ regime which establishes a new system of state subsidies in the UK. Nonetheless, the EU and
WTO regimes continue to be relevant. The new subsidy regime means that “state aid” as a term is
redundant in the UK. The definition of subsidies is narrower than that of state aid and is limited to
“financial assistance”. Although state aid has tended to take the form of financial assistance, the rules
prohibiting it are not so limited. The narrower definition may give the UK more freedom to dispense
with non-financial subsidies, such as PPE.
History of State Aid in EU
In 1951, the Treaty of Paris establishing the European Coal and Steel Community (“ECSC”) introduced
the first prohibition of subsidies related to the European integration project. According to this
provision all subsidies were deemed incompatible with the common coal and steel market, and were
unconditionally banned. The ECSC Treaty was quite interventionist given that its intention was to
replace national aid to the coal and steel industries by aid granted at Community level. The ECSC was
supranational, as it was based on full delegation of sovereignty to a common organ of the six countries.
The core of modern day state aid rules, however, did not appear until the 1957 Treaty of Rome. Since
then, member states have been banned from giving companies or industries special help that would
distort competition. The state aid rules were then a relatively new tool which was both quite
restrictive of national liberty and unprecedented in the national laws of the founding nations. The
rules, moreover, comprised a tool that had to be defined, understood, and most importantly, accepted
by Member States - not least as they had to trigger the monitoring system by notifying State aid
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projects to the EC. The concept of state aid has since developed dynamically and in-line with internalmarket; preventing discrimination and promoting competition between the Member States; and
giving the Commission powers of intervention when state aid harmed the undertakings of other
Member States. The modern encapsulation of EU state aid is found in Article 107(1) of the TFEU which
prohibits state aid that may distort competition.
EU Regime
Under the EU regime, the presence of state aid is not in itself illegal. Indeed, state aid can be used to
legally pursue legitimate policy objectives. To be prohibited, the aid must fall within the definition of
‘state aid’ as contained in the Treaty on the Functioning of the European Union. Essentially, the state
must use its own resources to benefit ‘specific’ market actors, which could threaten competition or
trade between member states. If aid is to be classed as state aid, it may still be legal if the member
state obtains permission from the Commission. The Commission will then weigh-up the purported
benefits of the subsidy against the likely impact on trade. If the Commission deems it unlawful, the
courts of the member states can enforce that judgement and require the recipient(s) of the illegal
subsidy to pay it back in full. There are also exceptions as to when the Commission sign-off must be
sought:
1)

The de minimus exception;

2)

Aid under an approved scheme;

3)

General Block Exemption Regulation (“GBER”); and

4)

Services of General Economic Interest (“SGEI”).

The de minimus exception will be triggered if the ‘transparent value’ of the aid is less than €200,000
over three years. The requirement for transparency means if the value of the subsidy has not yet been
determined then it will require to be notified to the EC. Secondly, aid under an approved scheme may
be exempt from prior notification if the Commission consents to the overarching policy framework.
Thirdly, the ‘General Block Exemption Regulation’ aims at relieving the prohibition of state aid in listed
and particular sectors, so long as it does not produce anti-competitive effects68. For example, aid to
“assisted areas”69, or aid to make good the damage caused by natural disasters would not have to be
notified to the EC. The SGEI exception permits state aid for services which pursue objectives in the
public good, such as postal services or gas and electricity services. Again, aid under the SGEI should
only be advanced insofar as is necessary to achieve that public interest objective. Anything surplus to
requirements may be used in furtherance of general commercial activity and be rendered illegal under
the state aid rules. If the Commission is notified of proposed state aid, it will determine whether the
proposed aid is approved by employing a ‘balancing test’ based on the whether the aid is
proportionate and necessary; considering whether it would incentivise the receiving party; and by
assessing the overall distortions on trade and competition, so that the overall effects are positive.
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WTO Regime
The World Trade Organisation is a multilateral international organisation that regulates and enforces
the rules of international trade. It acts as a forum for resolving trade disputes and negotiating trade
agreements. The WTO’s members account for 98% of world trade. If a member does not have an FTA
with another member country, WTO rules will apply by default.
The WTO regime is centred upon two principles - the Most-Favoured Nation (“MFN”) principle and
the National Treatment (“NT”) principle. The MFN principle operates in the absence of a FTA to
prevent countries from discriminating between trading partners; any treatment you afford to one
country, you must afford to all. The NT principle requires equal treatment of foreigners and locals.
When a country affords a privilege or benefit to its own citizens, it must extend the same treatment
to citizens of other countries. For example, locally produced goods and imported goods must be
treated equally once both have entered the market.
Under the WTO subsidy regime, subsidies may be prohibited, challengeable or permitted. Prohibited
subsides, such those contingent upon export performance70, are prohibited as they conflict with the
foregoing NT and MFN principles, and other international law commitments. Subsidies are deemed to
be challengeable if they affect the trading relationship between countries. For example, sanctions
imposing additional tariffs are challengeable as they may result in unfavourable treatment towards
imported goods. Harm has to be proven before a measure is actionable. As the WTO relies on stateto-state enforcement, countries can take “countervailing measures” if they are affected by measures
taken by another WTO member71. Such countervailing measures, although rare, can last for a period
of up to five years. The WTO’s subsidies and countervailing measures regime form the basis of many
FTAs across the globe and will continue to apply to the UK as a member of the WTO. Unlike the EU
regime, there is very little case law on WTO subsides as they rely on state-to-state enforcement. The
elements of the Cooperation Agreement which mirror the WTO regime may introduce uncertainty, as
they have not previously been litigated-upon.
Trade and Cooperation Agreement
The Cooperation Agreement requires the UK and EU to cooperate to regulate potentially distortive
and anti-competitive state subsidies. The competition and subsidy control provisions of the agreement
are set out in Part Two, Heading One, Title XI, dealing with the “Level playing field for open and fair
competition and sustainable development”. The Cooperation Agreement has introduced a new state
subsidy system in the UK similar to the WTO regime. However, the subsidy-control provisions are
significantly more extensive than other “WTO plus” regimes, such as those contained in the
Comprehensive Economic and Trade Agreement between Canada and the European Union and its
Member States, and the EU-Japan Economic Partnership Agreement. State subsidies may now only be
issued in line with strict principles - failing to do so may produce anti-competitive, market-distorting
effects and provoke ‘countervailing measures’ to be taken by the other party. The Cooperation
Agreement is underpinned by a duty to maintain a ‘level playing field’ between the EU and the UK.
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To maintain a level playing field between the parties, the Cooperation Agreement provides that the
parties may invoke ‘countervailing measures’ if the other fails to adhere to the subsidy “principles”72.
The principles dictate that aid should only be advanced to pursue a legitimate objective; be
proportionate and limited to achieving said objective; with the subsidy being necessary to achieve that
objective; and if there is no other fiscal alternative to the grant of that subsidy to achieve a public
policy goal. Lastly, the positives must outweigh the negatives of introducing the subsidy –
necessitating a balancing of effects similar to that under the EU regime. Although framed as principles,
they are essentially cumulative substantive requirements which ought to be fulfilled for subsidies to
be legal and proportionate. Like the EU Regime, the Cooperation Agreement continues to prohibit
certain subsidies, such as those contingent upon the use of domestic content, or unlimited guarantees
of debts or liabilities by the state. Further, subsidies may be issued to address a market failure, or if
underpinned by an ‘equity rationale’. Although the latter is similar to state aid being in furtherance of
a treaty objective, the wording of the Cooperation Agreement will empower the UK to grant subsidies
upon an equity rationale which don’t fall strictly within a Treaty objective.
The Cooperation Agreement introduces new transparency requirements for subsidies. Firstly, the
Cooperation Agreement imposes an obligation to publish, within six months of the grant of the
subsidy, the legal basis, policy objective and purpose of the subsidy, along with the name of the
recipient, the amount that was granted and the date that the subsidy was granted73. The UK will have
to establish a transparency registrar to fulfil this requirement (it is expected the UK Parliament will do
so over the coming months). The recipients of subsidies should therefore expect the full details of the
aid received to published and publicly-available. More significantly, however, is the requirement to
provide further information on the subsidy to an ‘interested party’ within 28 days of their written
request74. An ‘interested party’ is defined broadly to include any “legal person, economic actor or
association of economic actors whose interest might be affected by the granting of a subsidy, in
particular the beneficiary [or] economic actors competing with the beneficiary”75. This is a very
powerful right to information for interested parties. Access to information to challenge subsidies has
been difficult under the EU regime, so this potentially far-reaching right may enable parties to more
readily scrutinise the effects of state aid. Legal privilege, confidentiality and commercial sensitivity
may continue to justify non-disclosure so it remains to be seen how far-reaching this provision will be.
There are significant exceptions to the UK’s ability to challenge subsidies granted by the EU. For
example, the Cooperation Agreement states that the UK’s authority does not apply to subsidies
financed by resources of the parties at a “supranational level”. This could feasibly relieve supranational
state aid projects granted by the EU from UK oversight. Additionally, aid related to the audio-visual
sector and aid to compensate the damage caused by “natural disasters or other exceptional noneconomic occurrences” (i.e. the immediate aid granted in relation to the COVID-19 pandemic) are not
within the scope of the Cooperation Agreement. However, this is balanced slightly by the increase of
the de minimus threshold as the Cooperation Agreement does not catch subsidies amounting to
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325,000 Special Drawing Rights76– raising the de minimus exception from €200,000 to the equivalent
of €380,000 over three years and giving the UK greater autonomy to dispense with state aid.
The Cooperation Agreement withdraws jurisdiction from the CJEU with respect to subsidies
administered in the UK. Courts in the UK are now responsible for enforcing the Cooperation
Agreement. The upshot being that remedies granted under the Cooperation Agreement are by way of
judicial review, on orthodox principles of judicial review, which brings greater legal certainty to parties
and their lawyers alike. However, the standard grounds for launching a judicial review – procedural
unfairness, illegality or irrationality – are a much higher standard than the standards for pursuing
complaints under the EU regime. The upshot is, parties within the UK will now have a local forum to
bring a claim for state aid or subsidy controls. The Cooperation Agreement prescribes no obligation
for the UK to wait until aid has been notified and approved, unlike the EU prospective regime.
Complaints will therefore likely be reviewed on a reactive basis, similar to that of the WTO. This may
decrease lead time on commercial projects, as the UK no longer has to wait for EU permission to
dispense state subsidies. In theory, this means that UK authorities can authorise their own subsidies.
The UK may nevertheless consider implementing a procedure for formally authorising subsidies to
promote legal certainty and prevent countervailing measures from being taken by other states.
The UK is also required to maintain an operationally independent authority or body with an
appropriate role in its subsidy control regime. The UK will likely set-up a new regulatory body within
the CMA to satisfy this requirement. Previously, compliance under the EU regime was monitored by
the state aid branch within the Department for Business Energy and Industrial Strategy.
Northern Ireland and the Cooperation Agreement
The Protocol on Ireland and Northern Ireland (“NI Protocol”) agreed between the EU and the UK, will
continue to apply alongside the Cooperation Agreement. Article 10 of the NI Protocol states the
provisions of EU law (listed exhaustively in Annex 5 of the Protocol) will continue to apply to the UK,
“including with regard to measures supporting the production of and trade in agricultural products in
Northern Ireland, in respect of measures which affect that trade between Northern Ireland and the
Union”77. The scope of this provision is unclear, but there is a risk it may have very wide-application.
If state aid is targeted exclusively in the UK but has an effect in Northern Ireland, this could conceivably
trigger this provision and necessitate compliance with EU state aid rules. If, for example, the UK issues
a grant to an English company that also sells goods in Northern Ireland, this may fall within the EU
regime and the Commission will require to be notified. The application of new subsidy regime in
Northern Ireland remains a point of contention, and the Cooperation Agreement does not go far
enough in providing legal or regulatory certainty. The statement released by the Joint Committee on
Northern Ireland Protocol on the 14th of December that there requires to be a ‘genuine and direct link’
to Northern Ireland is non-committal and fails to clarify matters78. Economic actors should therefore
be mindful of the potential application of the EU regime vis-à-vis Northern Ireland when receiving
state subsidies.

76 Special Drawing Right,
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Enforcement – A Level Playing Field?
The Trade and Cooperation Agreement prescribes the procedures for countermeasures to be taken
by a party subject to anti-competitive subsidies. The Cooperation Agreement contains a ‘rebalancing’
provision which enables parties to determine its future “policies and priorities”79 within certain areas
including subsidies. This mechanism is reciprocal and facilitates rapid resolution between the parties
by allowing the complaining party to take countermeasures as a last resort. If either party intends to
take rebalancing measures in response to action taken by the other party, the Cooperation Agreement
dictates that the parties must notify the other and enter into consultations as a first attempt at
resolution. If consultations are unsuccessful, the party can then employ the rebalancing measures
unless a request for arbitration is made. There is the possibility of compensation being awarded
through the accelerated arbitration procedure if either party has used ‘countervailing measures’ in an
unnecessary or disproportionate manner. Although damages are not available under the Cooperation
Agreement, a new remedy of ‘recovery’ is introduced80. The remedy of recovery enables parties to
recover unlawful subsidies. Claims must be brought within one month of the transparency
publication81 or one month of from when an “interested party” is provided with the information they
have requested82. These tight timescales provide a safe-harbour for authorities and the beneficiaries
of subsidies as they can rely on the limitation of claims after one month from the relevant date.
Nonetheless, it is prudent for parties to consider the timescales involved in the mechanism for
recovery when planning projects and transactions.
It is anticipated that the rebalancing measures will be used very sparingly so as not to undermine the
Cooperation Agreement or the spirit of cooperation between both parties. It is a fail-safe remedy to
ensure action can be taken to maintain a level playing field between the UK and EU. The timelines to
engage the rebalancing provisions are exceptionally (and deliberately) tight to encourage mutuallyagreeable solutions to be reached quickly.

79

Cooperation Agreement Article 9.4

80

Cooperation Agreement Article 3.11

81

Pursuant to Cooperation Agreement Article 3.7(1)

82

Pursuant to Cooperation Agreement Article 3.5

Page | 63

PUBLIC PROCUREMENT
What is Public Procurement?
Public procurement describes the purchase of services, goods and works by state-owned enterprises
and public-sector bodies. As public organisations are bidding for contracts using taxpayers' money,
they are subject to strict rules and principles designed to safeguard the public interest. The UK spends
roughly £290 billion on public procurement every year, so it is essential that contracts are awarded
fairly, transparently and that all potential bidders are treated equally. The rules are intended to
enhance competition, as creating national barriers to trade or procurement can produce anticompetitive effects; excluding competitors and value from certain markets.
Before Brexit, the public procurement regime was comprised of EU Directives and the Government
Procurement Agreement (“GPA”). Public bodies awarding contracts generally had to advertise the
contract at EU level with the OJEU and follow procedures contained in EU Directives. Even if the
procurement was outside the scope of the Directives, general principles of EU law continued to apply.
As the UK has now revoked the European Communities Act 1972, it will no longer be obliged to follow
EU procurement Directives. Although the UK will no longer need to adhere to EU principles when
implementing legislation prospectively, and provisions implemented by the EU will no longer have
direct application to the UK, the regulations which have already been implemented in the UK will
continue to apply until they are amended or superseded at a future date. Since the 1st of January 2021
the UK has been an independent signatory to the WTO in its own right; no longer holding membership
through the EU.
In theory, the UK is therefore free to set its own public procurement rules, subject to the Trade and
Cooperation Agreement recently concluded with the EU. The UK will no longer have to interpret the
Directives or Regulations (or legislation amending them) in line with case law from the Court of Justice
of the European Union or general principles of the EU law83. The Trade Bill 2019-21 has been proposed
to provide devolved authorities and government with the necessary powers to implement the UK’s
obligations under the GPA. Businesses dealing with public procurement need to understand the new
rules when accounting for increased transaction costs and potential delays in the life-cycle of
procurement awards. It is essential that UK businesses understand these rules to ensure they are
treated fairly when competing for EU contracts.
Legislative Framework in the UK
The legislative framework is largely unchanged following the UK's withdrawal from the EU. Provisions
which have been implemented in the UK, although they are largely based on overarching EU principles,
continue to apply as Regulations. The current public procurement framework in the UK is as follows:


Utilities Contracts Regulations 2016.



Public Contracts Regulations 2015.



Concession Contracts Regulations 2016.



Defence and Security Public Contracts Regulations 2011 (applies to the whole of the UK,
including Scotland).
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The regulations above are largely a result of a “copy-out” approach to transposition by the UK
Parliament, where the wording mirrors that of the corresponding Directive. EU-derived procurement
law will continue to apply, unless superseded by the UK legislature. The Public Contracts Regulations
implement the new Public Sector Procurement Directive (2014/24/EU) which provides modernised
rules for the procurement of goods, services and works above certain thresholds by public authorities.
It applies to bodies that are “contracting authorities”. “Contracting authorities” is afforded a very wide
definition in the EU Public Procurement Directive (2008/18/EC) and generally includes two main
categories; public authorities and bodies governed by public law. The PCR 2016 then applies when a
contracting authority seeks offers in relation to a proposed “public” supply, works or services contract;
a proposed contract for the provision of social or other specific services; and a proposed framework
agreement or dynamic purchasing system. A “public contract” is then defined as, “contracts for
pecuniary interest concluded in writing between one or more economic operators and one or more
contracting authorities and having as their object the execution of works, the supply of products or
the provision of services”84. Bidders should be mindful these broad definitions as they may signal the
application of the public procurement rules.
As the Devolution Settlement 1998 transferred the competence for public procurement to Scotland,
its rules vary slightly from the rest of the UK85. The ability to enact legislation based on different public
policy objectives, or social, economic and environmental goals may cause a divergence in public
procurement rules north and south of the border. Different policy agendas may therefore fragment
UK jurisdictions and create practical challenges for economic actors seeking to procure UK contracts.
Nonetheless, the UK government has indicated that it wishes to agree on a common framework
between the UK and devolved administrations86. The uncertainty as to whether Scotland will be
aligned with the rest of the UK may obstruct planning and increase the transaction costs of
procurement projects. It cannot be taken for granted that Scotland will model its public procurement
rules on that of the UK - especially when it has indicated a willingness to align itself with the EU.
WTO
The Government Procurement Agreement (“GPA”) is a voluntary plurilateral trade agreement under
the auspices of the WTO. It aims to ensure fair, open and transparent competition in the government
procurement markets. Prior to, and during, the UK-EU transition period, the UK was a member of the
WTO through its membership to the EU. The UK is now an independent signatory to the WTO and as
such, will continue to be bound by the GPA. As a signatory to the GPA, certain procurement
opportunities within the UK must be open to suppliers from other GPA party countries. The UK’s
individual membership will guarantee access to £1.3 trillion in overseas public procurement markets
providing major export opportunities for British businesses87. The GPA is comprised of the main rules,
which enshrine fundamental principles of the WTO such as transparency, non-discrimination and the
remedies available to suppliers. It also consists of ‘market coverage schedules’ which list the
procurement opportunities each signatory has agreed to open up to other GPA parties. The GPA will
continue to apply between parties from the UK and WTO members outside the EU. Non-UK bidders

84

Regulation 2 PCR 2015

85

Note that in Scotland the regulations are: Utilities Contracts (Scotland) Regulations 2016; Public Contracts (Scotland)

Regulations 2015; and Concession Contracts (Scotland) Regulations 2016
86

https://www.instituteforgovernment.org.uk/explainers/devolution-common-frameworks-brexit

87

Section 2 Green Paper

Page | 65

therefore have rights to bid for procurement opportunities insofar as the UK’s coverage schedules
allows them.
The GPA establishes a framework of rights and obligations based on two cornerstone principles; nondiscrimination and transparency. Parties to the GPA are required to accord to the other party
treatment “no less favourable” than they give to their domestic counterparts. Further, the GPA
provides rules for ‘open’, ‘selective’ and ‘limited’ tendering but these are not as prescriptive as the EU
regime. Under ‘open’ procedures all interested suppliers may submit a tender. With selective
tendering, only those suppliers invited to do so can submit a tender. This increases the risk that
competition will be undermined and as such, selective procedures are subject to additional safeguards
to prevent discrimination against parties from other countries. Parties are required to publish their
list of selected suppliers and for how long their list will be valid to ensure transparency. Limited
tendering is the procedure whereby an entity contacts potential suppliers individually. This procedure
is highly-circumscribed by the GPA.
There are also significant exceptions to the GPA which render its application narrower than the EU
Directives. Unlike the EU regime, it does not apply to the following sectors: utilities sectors, such as
heat, oil and gas extraction or postal services; to some services (e.g. legal services); or defence
procurement. It also only covers major procurement. Whereas the GPA and the EU do not explicitly
deal with ‘below threshold’ contracts, the principles of the TFEU may extend to such contracts.
Nonetheless, although the GPA is less restrictive than both the EU regime and the Cooperation
Agreement, any prospective legislation enacted by the UK must comply with its framework of rights
and obligations.
Public Procurement in the EU
As the EU Directives have already been implemented in the UK, they will continue to apply and public
procurement will be business as usual. It remains essential to understand the EU regime, as it will
continue to apply to certain procurement contracts. Any tender process or framework agreement
which was still ongoing prior to the 1st of January 2021 will continue to be conducted in accordance
with the EU rules applicable at its commencement. This extends to UK tenders which were issued
during the transition period. Bids by UK businesses bidding for EU contracts during this period will also
be bound by the EU regime meaning they will continue to have access to the same remedies as an EU
bidder.
The objective of the EU procurement rules and Treaty principles is to open up the public procurement
market and to ensure free movement of works, services and supplies within the EU. The EU regulations
are more expansive than the GPA rules. It covers areas carved-out of the WTO regime, such as utilities,
defence and security. There are also more far-reaching remedies available under the EU regime.
Firstly, under the EU Directives, parties are entitled to recover damages (including lost profits),
whereas under the GPA Rules, compensation is limited to tender or challenge costs88. Secondly, there
is also no mandatory standstill period following notification before an award is concluded under the
GPA. Thirdly, there is no automatic suspension of a contract following the initiation of a court claim in
GPA rules. Lastly, the GPA contains no details about when an existing contract may be modified
without a new procurement; the use of framework agreements or whether different types of
arrangements between public bodies are regulated by public procurement rules. As the UK is now
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aligned with the GPA, there is much more flexibility to reform public procurement. Nonetheless, it is
pragmatic for businesses and commercial parties to be aware of the difference in the regimes, and in
particular, the more imposing obligations under the EU regime when submitting tenders in the EU or
transacting under EU rules.
The EU regime is underpinned by the requirement to ‘keep a level playing field’ between member
states. The EU rules on public procurement are underpinned by the TFEU principles such as freedom
of services89, goods and establishment and the prohibition against discrimination on grounds of
nationality90. These are supplemented by the general principles of EU law including transparency,
mutual recognition, proportionality and equality of treatment. These principles apply generally so they
will apply to procurements even outwith the scope of the Directives. Upon this background, the EU
has ratified several public procurement Directives which prescribe primarily procedural requirements
for public procurement:
1)

Utilities Directive 2014/25/EU replacing 2004/17/EC391

2)

Public Sector Directive 2014/24/EU replacing Directive 2004/18/EC292

3)

Concessions Directive 2014/23/EU4, which creates a new regulated regime for the award of
works and services concession contracts

4)

Public Sector Remedies Directive 89/665/EC 93

5)

Utilities Sector Remedies Directive 92/13/EC94

The Directives do not seek to impose an exhaustive framework of rules, but are implemented by
member states in line with their substantive procedures and public policies. Essentially, member
states can enact their public procurement regime insofar as it does not contravene the Directives. The
EU regime is focused on inter-state trade. This includes very high-value contracts which may attract
economic actors from other member states and contracts likely to form the basis of significant crossborder trade. The Directives provide for certain publicity and procedural requirements before a
procurement award can be held to be duly granted. There have been slight amendments to the
regulations following the UK's departure from the EU but these are largely semantic. For instance,
matters that were dealt with by EU bodies were replaced by the equivalent UK bodies that carry out
the same functions (CJEU for domestic courts and ‘OJEU Notices’ for ‘Find a Tender’ etc.).
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Public Procurement and the Trade and Cooperation Agreement
The Cooperation Agreement provides for a transparent and non-discriminatory framework of rules for
trade in public procurement. It will apply to public procurements commenced after the 31st of
December 2020. The Cooperation Agreement aims to ‘guarantee each Party’s suppliers access to
increased opportunities to participate in public procurement procedures and to enhance the
transparency of public procurement procedures’95. It keeps markets open to bidders from the other
regions and provides a set of rules which go beyond commitments in the GPA. For example, the
Cooperation Agreement further clarifies that procurement will be deemed ‘covered’96 by the
Cooperation Agreement if it falls within the definition of covered procurement under Article II GPA as
well as procurement listed in section B of Annex PPROC-1. This extends to all contracting entities or
public undertakings who have as one of their activities:


Provision or operation of fixed networks intended to provide a service to the public in
connection with the production, transport or distribution of gas or heat or the supply of gas or
heat to such networks97.



Procurement by privately-owned entities operating based on special or exclusive rights granted
by a competent authority or member state (subject to certain thresholds).



Procurement of the following services:
-

Hotel and restaurant services;

-

Food serving services;

-

Beverage serving services;

-

Telecommunication related services;

-

Real estate services on a fee or contract basis;

-

Other business services; and

-

Education services.

The expansive application of the Cooperation Agreement shows a willingness by both parties to keep
their markets open to the other; encouraging competition and fostering healthy procurement
practises. While the Cooperation Agreement does not cover below threshold contracts, if a contract
falls below the relevant financial threshold, or within specific GPA exceptions (e.g. security), it appears
that the procuring party must uphold the reciprocal obligation to treat parties form the other state
‘no less favourably’ than domestic bidders or suppliers. Indeed, a general “national treatment
obligation” for procurement (not just “covered procurement”98 but excluding procurements covered
by GPA exceptions) is enshrined in the Cooperation Agreement99. It is unclear how this provision will
operate in practice, especially in relation to procurement below GPA thresholds, or procurement that
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is not explicitly captured as a “covered procurement.” It is likely that the principles will not apply to
below threshold procurements but in December 2020, the Cabinet Office issued a policy note that
confirmed the disapplication of TFEU principles to procurements below relevant financial
thresholds100. The Cabinet Office stated that parties have the option of reserving by supplier
location101 or reserving the procurement for SMEs and VCSEs102, when procuring below threshold
contracts. Whether this continues to be the policy following the conclusion of the Cooperation
Agreement is not clear, so parties, such as SMEs, who are procuring below threshold contracts will
have to consider the possible application of GPA principles including the national treatment principle.
This will have a significant impact on businesses, particularly those who are bidding for contracts not
‘covered’ by the Cooperation Agreement or GPA, as they will not be as protected against anticompetitive practices. In theory, this could lead to UK suppliers being charged more for ‘below
threshold’ EU contracts.
UK suppliers no longer have an automatic right to compete for EU-wide tenders (and vice versa). UK
suppliers’ right to bid on EU tenders depends on whether the procurement is a ‘covered procurement’
i.e. on the value of the procurement. However, where a bidder is established in the UK or EU, but
owned by a business in the other territory, they must always be allowed to bid for a ‘below threshold’
contract in the bidder’s territory. Even where a bid is below threshold and there is no obligation to
offer the contract to parties of the other state, authorities may nonetheless invite bids from parties in
the other state to increase competition103. Although ‘covered procurements’ appear to be business as
usual, the ability to compete in below threshold procurements (which are particularly important for
smaller businesses bidding on lower-value contracts) has been weakened. UK suppliers can no longer
invoke EU treaty rights to participate in below-threshold procurements in the EU. Nor do such
suppliers derive direct participation rights from the GPA which does not apply to below threshold
contracts. Obscurely, this may not have an effect on the remedies available to UK parties bidding for
below threshold contracts in the EU. This is because the GPA requires the EU to afford to UK
companies access to remedies ‘no less favourable’ than are available to EU domestic parties.
The Cooperation Agreement also imposes additional obligations on the parties, such as the
requirement to use electronic means in procurement to the widest extent practicable104. More
significantly, it introduces the requirement to establish a new procurement registrar as a one-stopshop for monitoring and advertising intended and planned procurement, in addition to contract
awards105. Any notifications which would have been sent to the OJEU106 will now have to be notified
to the UK’s e-notification service going forward– ‘Find a Tender’ (“FTS”). In practice, this means
procuring entities will have to familiarise themselves with the new registrar when monitoring
procurement opportunities and contract awards. The legal requirement to publish notices on FTS does
100

Procurement Policy Note 11/12: Reserving below threshold contracts – “although it only applies to central government

departments, other contracting authorities are encouraged to apply”
101

See ibid 100: “this means being able to run a competition and specify that only suppliers located in a geographical area

can bid.”
102

Voluntary, Community or Social Enterprises
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Assuming it remains practicable for UK businesses to submit tenders in the EU and the extra costs to complying with the

other rules allows businesses to compete.
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Cooperation Agreement Article PPROC.3(1); Procurement Policy Note 08/20: Introduction to Find a Tender
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Cooperation Agreement Article PPROC .4
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Any procurements launched before the end of the transition period will continue to be notified to the OJEU.
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not affect any requirements under the procurement regulations to publish on Contracts Finder or
Devolved Administration systems. The FTS will continue to offer unrestricted free access to the
procurement documents from the date of publication or the date on which an invitation to confirm
interest was sent.
The Cooperation Agreement reframes principles which are already enshrined in the United Kingdom’s
public procurement regulations. This includes the obligation to take into account environmental,
social and labour considerations throughout the procurement procedure107 as well as other factors to
consider when evaluating tenders, and the requirement to verify whether abnormally low prices take
into account the grant of subsidies108.
Remedies under the Cooperation Agreement largely mirror those available under the GPA. The
Cooperation Agreement provides that the UK will continue to make available rapid interim measures
to preserve a suppliers’ right to participate in the procurement process109. This includes the suspension
of the procurement process, or, if the contract has already been included, the suspension of the
performance of the contract110. Before this is exercised, the domestic review authority (domestic
courts) will consider whether such interim measures would result in ‘overriding adverse
consequences’ (e.g. to the public interest). Any reason for not acting should thereafter be provided in
writing.
Parties must also provide for a standstill period between the contract award decision and the
conclusion of a contract in which unsuccessful suppliers may consider whether to initiate a review
procedure111, similar to the EU regime. The remedies awarded are much the same as under the GPA
and indeed, these provisions appear to be based on subparagraph 7(b) of Article XVII of the GPA.
Although it passes the decision-making capacity to domestic review authorities as to whether to take
corrective action, the corrective action available remains much the same 112- setting aside or
termination of contracts; removal of specifications in the invitation to tender; repetition of
procurement or damages. Parties may also be liable to compensate for loss or damages suffered113.
The Future of Public Procurement in the UK
The UK government have published a Green Paper on Transforming Public Procurement which aims
to speed up and simplify procurement processes114. The Green Paper highlights the government's
desire to overhaul the public procurement rules. It proposes a principled approach to procurement,
advancing principles such as the public good; integrity; efficiency; value for money; fair treatment for
suppliers and non-discrimination. Although the value for money principle does feature in the Public
Contracts Directive, it does not cover all procurements and as such, is a novel proposal. Moreover, the
Government proposes to introduce three “simple, modern procedures” – an open procedure for off-
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the-shelf purchases (presumably similar to the existing open procedure)115, a flexible procedure that
gives buyers the freedom to negotiate (which would seem to replace the existing competitive dialogue
and competitive procedure with negotiation options) and a limited procedure for urgent or emergency
purchases116. The expansion of the limited procedure’s scope to “crisis”117 situations is welcomed –
especially amidst the COVID-19 pandemic. No automatic suspension will apply to ‘crisis’
procurements, which will enable public authorities to coordinate with bidders directly. At present,
public authorities may be reluctant to hold any competition for urgent bids as it may give rise to a
claim for breach of the EU public procurement rules and result in automatic suspension of the contract
award. Removing automatic suspension here allows public authorities to hold some competition
(rather than none) and respond more efficiently to urgent situations.
The Green Paper also proposes radical reform with respect to public procurement litigation and
remedies. It proposes to cap damages to 1.5x bid costs except with illegal direct awards and crisis
procurements. This is to limit the amount of public money which may have to be spent on damages
payments. More automatic suspensions will be maintained than as is currently the case to prevent
awards from getting to the stage where damages may be paid out118; illegal public procurement will
therefore be halted before the contract award and the procurement will run anew to minimise claims
for lost profits. The Green Paper also proposes reforms to the litigation of claims and to the current
Courts and Tribunals system. If these proposals are implemented, parties may pursue procurement
claims in a new ‘tailored fast track system’119 and before a new specialised tribunal.
Two further proposals are the introduction of a “black-list”120 for companies with poor pastperformance and to centralise procurement opportunities into a single digital platform. As the
significant changes proposed in the Green Paper preceded the Cooperation Agreement, it remains to
be seen to what extent they will be implemented. Although they may make public procurement more
efficient, it does introduce substantive and procedural uncertainty for procuring entities and their
advisers.
In the short-term at least, and until the present regulatory framework is superseded, the UK will
continue to be bound by the same principles and procedures which implement the EU Directives –
reducing business disruption. However, public procurement in the UK, the EU and Scotland is now
fertile grounds for reform and it will be interesting to see how the distinct policy agendas impact the
development of public procurement in each state. On the whole, the proposals to streamline public
procurement processes in the Green Paper appear far more commercially-friendly than the EU regime,
but it remains to be seen to what extent they will be implemented in both England and Wales, and
separately, in Scotland.
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IMPORTING GOODS TO THE UK FOLLOWING BREXIT
(A)

What Steps Can I Take?

Step 1 - Register for a UK EORI Number
You will need an Economic Operators Registration and Identification (“EORI”) number in order to trade
and you may also require an EU EORI number depending on the nature of your business. You will not
need an EORI number if your business provides services rather than goods, or if your business only
moves goods between the Republic of Ireland and Northern Ireland. Although not every business will
need two EORI numbers, many will (such as those importing or exporting from the EU). The application
for an EORI number you will fill in will differ depending on your circumstances:


Registered for VAT (if you did not get one when registering for VAT online).



Not registered for VAT.



Wanting to make a customs declaration yourself.

An EORI will usually be sent, by email, within three working days of applying. It should begin with the
letters ‘GB’. If you already hold an EORI number, and it does not begin with the letters ‘GB’, you will
need to apply for a new EORI number. HMRC did auto-enrol businesses it believed would need a UK
EORI number but anticipates many businesses not-enrolled will need to apply. If you import goods
from Northern Ireland to Great Britain, you’ll need an EORI number which begins ‘XI’ in addition to
one beginning ‘GB’. You can apply for an EORI number on GOV.UK.
If you are importing regularly, you may be eligible to import using a simplified declaration process.
Certain goods, such as fuel and certain excise goods, cannot be imported using the simplified
declaration process, so you will have to check the customs procedure code to find out whether you
can use simplified declarations. Your carrier will usually submit an entry summary declaration before
your goods are loaded. You will then need to submit your simplified frontier declaration to Customs
Handling of Import and Export Freight (“CHIEF”) system or the Customs Declaration Service (“CDS”).
It is also worth noting that a simplified declaration must be submitted before goods arrived in certain
listed locations.
Step 2 - Find Out the Commodity Code of Your Goods
Commodity codes classify goods so you can fill in customs declarations, check if there is duty or VAT
to pay and find out about duty reliefs. Classifying your goods correctly means that you:


Pay the correct amount of duty.



Know if duty is suspended on any of your goods.



Know if any preferential duty rates can be applied.



Know if you need to obtain an import or export licence.

If you submit an incorrect classification then:


You could be asked to pay any outstanding duty or VAT on customs entry.
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You may have to pay any arrears plus interest, of duties and VAT which have occurred as a result
over at least the previous 3 years.



Your goods may be delayed and/or seized.

Guidance on how to classify a range of goods can be found on the gov.uk website. If you cannot find
what you are looking for you can search the Trade Tariff tool.
From 1 January 2021, the new UK Global Tariff will apply to all good your business imports to the UK,
unless certain exemptions apply. This UK Global Tariff replaces the current Trade Tariff. You can check
the tariff that applies using the UK Global Tariff tool.
Step 3 - Determine the Value of Your Goods
The value of the goods is necessary to determine the level of customs duty applicable and is also used
for trade statistics. The value of goods is determined by using one of the following 6 ways or ‘methods’.
You must try Method 1 before going on to Method 2 and so on, and may be asked to explain how you
tried an earlier method before proceeding to the next. The only exception is you are able to try method
5 before method 4.


Method 1 is based upon the transaction value - this is the price paid or payable by the buyer to
the seller for the goods when sold for export to the UK.



Method 2 is based on the customs value of identical goods exported to the European
Community at or about the same time as the goods to be valued.



Method 3 is based on the customs value of similar goods exported to the European Community
at or about the same time as the goods to be valued.



Method 4 is based on the selling price of the goods in the European Community.



Method 5 is based on the costs of production of the goods - usually it can only be used where
the importer and supplier are related.



Method 6 is the final fall-back method in which a customs valuation is made using reasonable
means that are consistent with WTO valuation principles. This is done by adapting Methods 1
to 5 to fit unusual circumstances.

Detailed guidance on the methods can be found here121. The evidence required for each method can
be found in the guidance note.

121

https://www.gov.uk/government/publications/notice-252-valuation-of-imported-goods-for-customs-purposes-vat-and-

trade-statistics/notice-252-valuation-of-imported-goods-for-customs-purposes-vat-and-trade-statistics
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Step 4 – Find Out if You Can Delay or Reduce Your Duty Payment
If the UK has a trade agreement with the country you're importing from, you may be able to pay less
duty or no duty on the goods (known as a 'preferential rate'). In sum, you will need to check if there
is an agreement in place with the country you are importing from, check whether the goods are
covered under the agreement and check that they meet the rules of origin. The procedure can be
found here122. It is also possible to apply for a repayment or remission of the duty123 after you’ve
imported the goods.
You may also be able to delay or reduce the amount of duty you pay based on what the goods are
from and what you plan to do with them. You may be able to reduce the duty paid on the following
goods:


Goods covered by a preference agreement.



Re-importing goods you’ve exported before.



Importing goods to process or repair them.



Importing goods temporarily.



Educational and cultural goods.



Medical or scientific goods.



Printed and promotional goods.



Goods for industrial or commercial research.



Goods put to a specific use.



Sea produce.



Moving your business to the UK.



Goods used for funerals and memorials.



Getting goods by post.



Goods for charity or supporting people with disabilities.



Goods for personal use.

Although you’ll normally pay Customs Duty or Import VAT at the time you declare your goods, you
may be able to apply to delay paying Customs Duty or sending HMRC information about goods you
move into or out of UK.

122

https://www.gov.uk/guidance/import-and-export-goods-using-preference-agreements?step-by-step-nav=849f71d1-

f290-4a8e-9458-add936efefc5
123

https://www.gov.uk/guidance/apply-for-repayment-or-remission-of-import-duties-c285-chief
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Step 5 - Check Whether Your Goods are Prohibited or Restricted
Check whether your goods are prohibited or restricted in any way or whether any additional
requirements must be met. Some goods are restricted and a special licence needed to be able to bring
them into the UK. In particular, licences are needed for the import of military and para-military goods,
dual-use and technology, artworks, plants and animals, medicines and chemicals. Note that if you try
to import goods that are suspected of infringing intellectual property rights they may be seized and
you could be prosecuted.
Step 6 - Establish the Origin of the Goods
Establishing the origin of the goods will help to identify whether they qualify for lower or nil customs
duty. There are 2 main categories of origin in the rules: (1) goods wholly obtained or produced in a
single country, and (2) goods whose production involved materials from multiple countries.
The second category is more complex as there are several criteria to consider; the origins of the
materials themselves, the country in which the substantial production phase took place and the value
each country added. If a product is manufactured entirely in the EU and is exported to a country with
which there is a preferential arrangement it may attract lower or nil rates of duty when imported into
the destination country.
However, if some of the components are manufactured in the EU but components are added and the
product is assembled in another country it may be judged that the product originates from the country
of assembly.
Once you have established the origin of the goods you can check their customs classification, using
the UK Trade Tariff, which will show you if the goods qualify for a preference.
Step 7 - Consider Whether You are Eligible to Use Any Facilitations
Customs special procedures allow you to store, temporarily use, process or repair your goods and get
partial or full relief from import duty, or in some cases suspension. There are a number of customs
special procedures available to traders: (1) storage comprising of Customs Warehousing, (2) specific
use comprising of Temporary Admission and End Use, (3) processing comprising Inward and Outward
Processing and (4) transit124.
You should research the procedures to make sure that you can meet the requisite obligations of each
procedure before deciding whether to use one. Note that the use of special procedures requires prior
authorisation from HMRC.
Step 8 - Choose the Correct Customs Procedure Code (CPC) For Your Goods
CPC identify the customs and/or excise regimes which goods are being entered into and removed from
(where this applies) - the CPC is a 7-digit code built up from this information.

124 Guidance note: https://www.gov.uk/government/collections/pay-less-or-no-duty-on-goods-you-store-repair-process-or-

temporarily-use
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The first 2 digits identify the community code for procedure applied for i.e. regime to which goods are
being entered. The second 2 digits identify the community code for previous procedure i.e. regime
from which goods are being withdrawn. The final 3 digits are national coding to breakdown community
headings into more detail.
Step 9 - Declare Your Imports to Customs
You will have to check if you need to declare goods you import or export from the UK. It is possible to
make your own customs declarations by completing a SAD, form C88. SADs can be submitted
electronically using Customs Declaration Service. To complete a SAD successfully you will need the
information gained from the previous steps i.e. the customs classification, the commodity code, the
import value of the goods and the customs procedure code explaining what is being done with the
goods, for example import to free circulation.
You may want to engage a third party, such as a customs broker or agent, to make customs
declarations for you. This can make importing simpler and faster if you are not authorised to make
electronic declarations yourself. If you are using a customs intermediary you will need to provide all
necessary information to enable them to complete supplementary declarations when they are
required.
If you decide to use a third party, you must, in a formal written authorisation, outline if the third party
is to act as a ‘direct’ or ‘indirect’ representative (a ‘direct’ representative shall be wholly liable for
custom debts, whereas for an ‘indirect’ representative such liability shall be on a joint and several
basis with the importer):


Freight Forwarders - this involves moving goods around the world. One of a freight forwarders
main functions is to arrange customs clearance. A freight forwarder or their subcontractor will
have specific software that can communicate with the HMRC central computer.



Express Courier Industry - express courier operators specialise in time-definite transportation
services and offer world-wide, integrated, door-to-door movement of shipments which are
tracked and controlled throughout the journey.



Customs Agent/Broker - customs agents and brokers ensure that goods can be cleared through
customs on route to the final place of delivery in the UK.

You or your intermediary’s duty deferment account will be debited after you or your intermediary
have submitted your supplementary declaration. If you are VAT registered you must use postponed
VAT accounting to account for your import VAT to be paid quarterly and not delayed up to six months.
If you are not VAT registered you will pay your import VAT with your customs duties. If you are an
Intrastat business make sure you or your intermediary continues to submit your Intrastat returns.
Step 10 - Pay Duty on Goods
You may have to pay VAT and Import Duty depending on the classification of the goods and where
they come from. Some goods benefit from a duty suspension regime. Your goods may also be liable
for further duties, such as anti-dumping duties. Goods will not usually be released by HMRC until
payment of all charges due. Exceptions to this include if the importer of the goods takes advantage of
the Duty Deferment Scheme. Conditions must be met to use this scheme and you will have to have
a duty deferment account.

Page | 76

Step 11 - Keep a Record
You are required to keep records for all traded goods you declare to HMRC for 6 years. This is for duty
and tax purposes, and for Government statistics.
If goods are held up at the border, you may need to contact the National Clearance Hub to get help.
(B)

General Considerations

Will My Goods be Liable for Excise Duty?
As mentioned above, goods are not normally released by HMRC until payment of all charges due on
them. This normally relates to any VAT or import duty that may be due. On top of this, certain goods
may also be liable to excise duty such as hydrocarbon oil and biofuels.
Will I Pay VAT on Imports?
From 1 January 2021, if your business is registered for VAT in the UK, you’ll be able to account for
import VAT on your VAT Return for goods you import into GB or NI from outside the UK and EU.
Accounting for import VAT on your VAT Return means you’ll declare and recover import VAT on the
same VAT Return, rather than having to pay it upfront and recover it later. If you’re a non-established
taxable person you will need to hire a person to deal with customs for you.
What is an Authorised Economic Operator?
Authorised Economic Operator (“AEO”) status is an internationally recognised quality mark indicating
that your role in the international supply chain is secure, and that your customs controls and
procedures are efficient and compliant. If you hold AEO status for security and safety purposes it will
enable you to benefit from certain facilitations of customs controls at the entry of the goods into the
customs territory of the EU or when your goods leave the customs territory of the EU. There are two
types of status: Authorised Economic Operator customs simplification and Authorised Economic
Operator Security and safety. You can apply for either or both. If you hold AEO status, you could
benefit from Mutual Recognition Agreements with the EU, Japan, China and the USA, leading to faster
clearance, less interventions and lower risk scores.
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EXPORTING GOODS FROM THE UK FOLLOWING BREXIT
(A)

What Steps Can I Take?

Step 1 - Register for a UK EORI Number
You will need an EORI number in order to trade and depending on the nature of your business you
may also require an EU EORI number. The application you will fill in will differ depending on your
circumstances. An EORI will usually be sent to you, by email, within three working days. If you already
have an EORI number and it does not start with GB you will need to apply for a new one. If you do not
have an EORI, you may have increased costs and delays. For example, if HM Revenue and Customs
(“HMRC”) cannot clear your goods you may have to pay storage fees.
Step 2 - Check if You Need a Licence to Export Your Goods Outside the UK
You may need a licence or follow special rules to export restricted goods. Whether or not you need
an export licence for your goods will be determined by:


Nature of the goods.



Destination of the goods.



Ultimate end use of the goods.



Licensability of trade activities.

Goods that are restricted range from agricultural products to military goods, as above.
Step 3 - Find Out the Commodity Code of Your Goods
Commodity codes classify goods so you can fill in export declarations. It is important to conduct some
background research on the destination(s) you are exporting to. This will help you to determine if the
goods will occur import duty in the destination country. If you classify your goods correctly, you’ll
know what rate of duty and import VAT you should pay. You can contact HMRC for either informal, or
legally binding, advice assisting with the classification of goods.
Step 4 - Choose the Correct Customs Procedure Code (CPC) for Your Goods
Customs procedure codes identify the customs and/or excise regimes which goods are being entered
into and removed from (where this applies). The CPC is based on a 2-digit community code which
identifies a customs procedure. The CPC is built up into a 7-digit code from this.
You can also check whether you could use simplified declaration procedures, Common Transit to move
your goods or qualify as an Authorised Economic Operator.
Step 5 - Register for the National Export System125


125

Individual - the NES is a computer system which allows export declarations to be made
electronically.

N.B: The Customs Declaration Service will be used for declarations on goods movements to or from Northern Ireland,

including goods moving from Great Britain to Northern Ireland.
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Third Party - the agent/courier/freight forward will ask you to complete a commercial invoice.
The commercial invoice should contain the value of your goods – which is the price you’re selling
them for. The price of any freight costs or export insurance (which you may or may not have
included in the selling price) will also need to be listed separately. It is important that the
information provided on the commercial invoice is accurate. This invoice will be used by your
freight forwarder / agent to make an official customs declaration.

Step 6 - Attach the Commercial Invoice (and licence if required) to Your Consignment
The relevant documents must accompany the goods to the port of exit. You may need to get proof of
origin for your goods if you are exporting to a country with zero rate of duty. When filling in the value
of your goods on the invoice, use the price you’re selling them for. If you're not selling the goods, use
the market value of the goods. List any freight or export insurance you included in the price separately.
Step 7 – ‘Present’ the Goods to Customs
Notification of the arrival of goods at the required location for customs control is referred to as
‘presentation of the goods to customs’. CHIEF will examine the ‘arrival message’ and determine
whether the goods have P2P or need to go a different route. When the goods should be presented to
customs is dependent on what method of transporting the goods is being used. An authorised CHIEF
‘loader’ will need to send a notification of arrival on CHIEF. This lets HMRC know that the goods are at
a required location for customs control (normally a port).
Step 8 – Submit Export Declaration
To prepare to move your goods, you must complete an export declaration using NES, which will give
you a unique reference number. This is what is needed to get your goods across the GB border. You
will then need to check that the importer has an EU EORI number from the relevant EU authority,
relevant import licences and has completed an import declaration on their country’s declaration
system.
Once the means of transport upon which the goods were loaded has physically left the UK, a departure
message must be submitted to CHIEF. As the step above, this can only be done by someone who is
authorised in the CHIEF ‘loader’ role. If after P2P is given, the goods are not exported, the declarant
(usually via the loader) must advise customs of the change in circumstances.
Step 9 – Keep a Record
You’re required to keep records for all traded goods you declare to HMRC for 6 years. The reason for
this is for duty and tax purposes, and for Government statistics.
If you're VAT registered, record the goods in your VAT accounts even if they are zero-rated.
(B)

General Considerations

Will I Pay VAT on Exports?
You can usually zero-rate goods you’re exporting out of the UK as long as you meet certain conditions.
For further guidance see VAT Notice 703.
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How do I Declare my Export to HMRC?
It is possible to make your own customs declarations, but the process is complicated and only suitable
for more experienced exporters. Most businesses use a customs broker or agent to do this for them.
You’ll need to arrange transport yourself.


Freight Forwarders - freight forwarding involves moving goods around the world on behalf of
importers and exporters. One of a freight forwarders main functions is to arrange customs
clearance of goods crossing the frontier. A freight forwarder or their subcontractor will have
specific software that can communicate with the HMRC central computer.



Express Courier Industry - the express courier industry involves operators who specialise in
time-definite, transportation services for documents, parcels and freight. These operators offer
world-wide, integrated, door-to-door movement of shipments which are tracked and controlled
throughout the journey.



Customs Agent/Broker - customs agents and brokers make sure that your goods can be cleared
through customs on route to the final place of delivery in the UK. A customs agent/broker will
either act as a direct representative or indirect representative.

If you decide to use a third party, you must, in a formal written authorisation, outline whether the
third party acts as a ‘direct’ or ‘indirect’ representative. The route you need to take depends on
whether you will be processing the export yourself or whether you have entrusted a third party to do
so.
It is important to note that export declarations are pre-lodged with HMRC. The Export Accompanying
Document issued by HMRC declarations system needs to accompany the goods to the port where the
goods are being presented to customs.
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VAT AFTER BREXIT
The UK withdrew from the EU VAT regime, customs union and single market from the 1st of January
2021. The EU VAT Directive thus has no automatic application prospectively, insofar as it has not
already been implemented into UK law. The Cooperation Agreement was agreed but features no
goods tariffs or quotas. The UK will thus have greater control over its reduced VAT rates going forward.
However, as the UK has left the customs union, all goods moving between the UK and EU will require
customs declarations but will not be subject to tariffs.
VAT Rules Prior to 1st of January 2021
VAT is charged on most goods and services when they are sold within the UK or EU. VAT is payable
when businesses import goods into the UK and the rules vary depending on where the goods
originated. Goods that are exported by UK businesses to non-EU countries and EU businesses are zerorated, meaning that UK VAT is not charged at the point of sale.
VAT-registered businesses:


Must charge VAT on their goods or services.



May reclaim any VAT they’ve paid on business-related goods or services.



Must account for import VAT on their VAT return if they use import VAT this way.

If you’re a VAT-registered business you must report to HMRC the amount of VAT you’ve charged and
the amount of VAT you’ve paid. This is done through your VAT Return which is usually due every 3
months.
Business as Usual?
The VAT rules are substantially unchanged by Brexit, but there are minor differences in transactions
between the UK and EU. The UK continues to levy VAT and the rules relating to UK domestic
transactions continue to apply to businesses as they did prior to Brexit. Businesses moving goods to
the EU will now need two EORI numbers. Further, UK businesses with a foreign VAT registration
number may now be obliged to appoint a special VAT fiscal representative in 19 of the 27 EU states.
These agents will hold direct liability for any unpaid VAT, and therefore require cash deposits or bank
guarantees in exchange.
Importing Goods from the EU
The existing rules for imports from non-EU countries now apply to imports from the EU, subject to
slight changes. The government has introduced ‘postponed accounting’ for VAT, allowing businesses
to account for their VAT on their VAT return.
If you are based outside the UK and sell parcels to UK buyers worth £135 or less, you must pay import
VAT. Parcels include letters, packages, packets and any other article that could be sent by post, even
if they are sent by different methods. VAT on imported goods of a value up to £135 is now collected
at point of sale, rather when imported, meaning UK Supply VAT and not UK import VAT will be due on
these consignments. B2B sales not exceeding £135 in value are also be subject to the new rules 126.

126

the current GBP 15 VAT and duty exemption will also cease to apply
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However, where the business customer is VAT registered and provides its registration number to the
seller, the VAT will be accounted for by the customer by means of a reverse charge. You must keep
records as evidence of any agreement you have with a parcel operator to pay import VAT on your
behalf for 6 years from the date the parcels are posted. If your business fails to register with HRMC or
pay import VAT, you may be liable to additional tax, a penalty fine or the parcel may be delayed or
stopped from entering the UK.
How Will I Account for VAT?
The current rules of postponed accounting for non-EU imports will apply across the board to imports
into the UK. UK VAT registered businesses that import goods into the UK will be able to account for
import VAT on VAT returns.
For Goods:


You can account for import VAT on your VAT return if the goods are for use in your business
and you include you VAT registration number on your customs declarations.



You must account for import VAT on your VAT if you either delay your customs declaration or if
you use a simplified customs declaration to make a declaration in your own records

For Services:


In the provision of digital services, UK businesses will no longer be able to use the VAT MOSS
system in the UK and the current EU-wide VAT threshold for supplies of digital services to
consumers will cease to apply to UK businesses. This means that EU VAT will be due on all
supplies of digital services to EU consumers, regardless of the value of the sales.



Business to consumer service of a professional, technical and intangible nature to UK customers
outside the UK, your services are supplied where your customer belongs and so are outside the
scope of UK VAT.



With finance and insurance services supplied (or arranged to be supplied) to persons outside of
the UK, VAT may be recovered as input tax. VAT incurred before the end of the transition period
that is used to make specified supplies to persons belonging in EU member states cannot be
recovered.

EU VAT Refund System
UK businesses will only be able to use the EU VAT reclaim system on goods which meet these
conditions127. This means that UK businesses incurring EU VAT on certain expenses, such as travel or
hotel, will no longer be able to use the 8th Directive online VAT reclaim system. Instead UK businesses
will need to make a claim using the 13th Directive process. Businesses in NI shall continue to use the
EU VAT refund system if they make supplies of goods in, or from, NI or in EU intra-community
acquisitions of goods.

127

https://www.gov.uk/government/publications/accounting-for-vat-on-goods-moving-between-great-britain-and-

northern-ireland-from-1-january-2021/check-how-to-claim-a-refund-of-vat-paid-in-an-eu-member-state
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VAT Record Keeping
VAT Record keeping obligations are unaffected by Brexit. VAT-registered businesses must keep
records of sales and purchases; keep a separate summary of VAT; issue correct VAT invoices. VAT
records must be kept for at least 6 years (or 10 if you use the VAT MOSS service). VAT-registered
businesses with a taxable turnover of more than £85,000 must follow the rules for Making Tax Digital
for VAT scheme and keep a digital record of anything that’s needed for your VAT return.
Northern Ireland
The Northern Ireland Protocol means that Northern Ireland maintains alignment on some
administrative processes within the EU VAT rules for goods, including on goods moving to, from and
within Northern Ireland. Whilst NI remains within the UK VAT area, it tracks EU rules, including zerorating for VAT on intra-community supplies across the Irish border. Northern Ireland will remain
aligned with the rest of the UK for VAT processes related to transactions in services. HMRC will
continue to be responsible for the operation and collection of the revenues in Northern Ireland128.

128

For a more extensive rundown of VAT in NI post-Brexit, see https://www.gov.uk/government/publications/accounting-

for-vat-on-goods-moving-between-great-britain-and-northern-ireland-from-1-january-2021
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RULES OF ORIGIN
In broad terms, the Cooperation Agreement provides for fully-liberalised trade in goods129 - Trade in
goods between the UK and EU will be tariff-free in respect of those products that satisfy the applicable
rules of origin.
Rules of Origin General Overview
Rules of Origin refer to the rules which attribute a country of origin to a product in order to determine
its ‘economic nationality’.
The Cooperation Agreements sets out UK-EU preferential rules of origin which will be used to
determine the origin of goods as only goods that are of UK or EU origin will benefit from the zero tariff
provisions.
Goods that do not meet the preferential rules can still be traded but will not benefit from preference
under the Cooperation Agreement and will be subject to the standard tariffs that the EU and UK apply
to imports. For exports from the UK to the EU, this will be EU’s Common External Tariff and for imports
to the UK, this will be the UK Global Tariff.
For some goods, these tariffs may be low or zero, but for many other goods they can be much higher.
Businesses will need to take a commercial decision on whether it is in their interest to meet (and prove
that they meet) the rules of origin in order to benefit from the zero tariffs regime in the Cooperation
Agreement.
The rules of origin in the Cooperation Agreement are set out in two parts:
1)

General Provisions which apply to all products being traded under preference. They include
both the primary and administrative requirements.

2)

Product-specific rules of origin (“PSRs”)130. These are the specific rules that set out, for every
product based on their Harmonized System code131, what the requirements are for that
product to be considered ‘originating’.

To be considered ‘originating’ and qualify for preferential tariffs, goods must be sufficiently worked or
processed within either the UK or EU (as appropriate). ‘Non-originating’ materials are materials
imported from third countries. ‘Non-originating’ may also refer to materials whose origin is unknown
or not possible to determine.

129

Commission, The EU-UK Trade and Cooperation Agreement (European Commission, last accessed 15 February 2021).

Available at: https://ec.europa.eu/info/relations-united-kingdom/eu-uk-trade-and-cooperation-agreement_en
130

These are included under ANNEX ORIG-2 [Product-specific rules of origin] of the Cooperation Agreement.

131

The HS, or Harmonized Commodity Description and Coding System, was developed by the World Customs Organisation

(WCO) to describe and classify groups of goods and is used by more than 200 countries worldwide
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What Are ‘Originating’ Products?132
There are two ways in which goods can be considered ‘originating’ – Goods can be ‘wholly obtained’
which, as the name suggests, means that they are goods which that have been exclusively obtained
or produced in the territory of one country, without using materials from any other country.
The goods must not have been manipulated or changed in another country, apart from certain
minimal processes to keep them in good condition. Examples of wholly obtained goods include
minerals extracted from the soil of a single country, live animals born and raised in a single country or
goods produced in a single country from materials sourced exclusively in that country.
Alternatively goods will be considered as originating if they have been substantially transformed in
line with the relevant PSR.
Materials originating from the EU, as well as production carried out within the EU on non-originating
materials, may be considered as originating in the UK (and vice versa) for the purposes of the
Cooperation Agreement133. This mechanism is known as bilateral cumulation.
Once a good has gained originating status, it is considered 100% originating. This means that if that it
is incorporated in the production of further goods, its full value is considered originating and no
account is taken of non-originating materials within it.
Claiming Preferential Treatment Overview134
In order for businesses to benefit from preferential tariffs when importing into the UK or EU, they will
need to claim preference on their customs declaration and declare that they hold proof that the goods
meet the rules of origin.
The customs authority of the importing party will grant the preferential tariff treatment. A claim for
preference, including submission of the proof of origin, is normally included on the relevant customs
declaration. However, a claim can alternatively be made after importation provided it is made within
3 years and accompanied with a valid proof of origin. In those circumstances the importer would be
reimbursed of any duties they have paid.
Proof of Origin
A proof of origin is used by the importer to demonstrate that the goods qualify as originating and are
eligible to claim preference. For the purposes of the Cooperation Agreement this may take the form
of:


A statement on origin completed by the exporter on a commercial document, or



Knowledge obtained and held by the importer that the goods are originating.

132

Cooperation Agreement, Article ORIG.3: General requirements

133

Cooperation Agreement, Article ORIG.4: Cumulation of origin

134

Cooperation Agreement, Article ORIG.18: Claim for preferential tariff treatment and Article ORIG.18a: Time of the claim

for preferential tariff treatment
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If you are an importer, you must:
1)

Have proof of the originating status of the product before claiming preference. This may be:
-

a statement on origin provided by the exporter on a commercial invoice or other
commercial document that describes the goods; or

-

supporting documents and records if you are claiming preference using your “importers
knowledge”.

2)

Claim for preference by completing the relevant form and declaring the proof of origin on your
customs import declaration.

3)

If requested by the customs authorities, provide them with the proof of origin.

4)

Maintain records for at least 4 years.

If you are an exporter, you must:
1)

Hold evidence that the goods meet the relevant rules of origin before issuing a statement on
origin.

2)

Understand whether a declaration from your supplier needs to be obtained.

3)

Provide your customer, the importer, with either:

4)

-

A statement on origin on a commercial invoice or other commercial document that
describes the goods; or

-

Supporting documents and records if your customer is claiming preference using their
“importer’s knowledge”.

Maintain records for at least 4 years.

Statement on Origin135
A statement on origin is a prescribed text which an exporter adds to an invoice or any other
commercial document that describes the originating product in sufficient detail to enable its
identification.
An exporter making out a statement on origin must hold information demonstrating that the product
is originating, including information on the status of the materials used in its production which may
include declarations obtained from their suppliers (‘supplier's declarations’).
A statement on origin may apply to a single consignment or to multiple shipments of identical products
within any period specified in the statement on origin (but not exceeding 12 months from the date of
the first import).
If an exporter who has completed a statement on origin becomes aware or has reason to believe that
it contains incorrect information, they must immediately notify the relevant customer in writing.

135

Cooperation Agreement, Article ORIG.19: Statement on origin
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Exporter Requirements
The exporter:
1)

Must be located in the UK or EU;

2)

Must be a person able to fulfil the obligations under the Cooperation Agreement. It is not
necessary that the exporter lodges the customs export declaration in respect of the products.
They may appoint a customs representative to act on their behalf;

3)

Exports or produces the originating product and makes out a statement on origin; and

4)

Is responsible for the correct identification of the originating products on the invoice or any
other commercial document.

The statement on origin must be made out by the exporter but there is no explicit requirement as to
the identity of the person issuing the commercial document used for making out the statement. To
avoid any confusion it is recommended that the exporter makes out the statement on origin on a
commercial document they have issued.
Validity of Statement
A statement of origin will valid for a minimum of 12 months from the date it was made out or for such
longer period provided by the importing party, the UK or EU, up to a maximum of 24 months.
The statement on origin must be valid when the claim for preferential tariff treatment is made. This
might be the time at which the import declaration in respect of the originating products is accepted
by the customs authorities, or at the time at which an application for repayment or remission of
customs duties is submitted.
Commercial Documents
As noted above, the statement on origin should be made out on an invoice or on any other commercial
document that describes the originating product in sufficient detail to enable its identification. Apart
from the invoice itself, the term covers different types of documents such as a pro-forma invoices or
shipping documentation.
The only legal requirement for an invoice or other commercial document is that it contains a
description of the originating products in sufficient detail to enable their identification. Any other
items included in the same invoice or other commercial document must be clearly distinguished.
Supplier Declarations
This is a declaration made by a supplier which provides information as to the originating status of
goods with regard to the specific preferential rules of origin. In making this declaration, the supplier
declares the originating status of the goods they provide to their customer who needs this information
to make out a statement on origin (the exported goods being either a finished product from the
supplier or a product incorporating the delivered material).
A supplier’s declaration may be made out to cover a single supply or to cover regular supplies made
over a period of time (a long-term supplier’s declaration).
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Record Keeping136
An importer making a claim for preferential tariff treatment must keep the relevant statement on for
a minimum of three years after the date of importation.
An exporter who has made out a statement on origin must keep, for four years from the date it was
made out, a copy of such together with all other records demonstrating that the product satisfies the
requirements to obtain originating status.
Multiple shipments137
A statement on origin can be made to cover to cover multiple shipments of identical products supplied
to a customer under the same contract over a 12-month period rather than multiple separate
statements for each individual consignment.
A statement on origin for multiple shipments must be withdrawn if the applicable conditions for its
use are no longer fulfilled.
Importer’s Knowledge138
Importer’s knowledge enables importers to claim preferential tariff treatment on the basis of their
own knowledge about the originating status of imported products. As the importer is making a claim
using their own knowledge, the exporter or producer does not need to do anything to officially state
the originating status of the goods.
As the importer needs to have knowledge that the relevant products satisfy the applicable rules of
origin, the exporter or producer may have to provide certain information to the importer in addition
to supporting documents or records that may already be in the possession of the importer.
If the importer cannot obtain the necessary information, such as where it is deemed to be
commercially sensitive, preferential tariff treatment may still be claimed if the exporter issues a
statement on origin.
Verification of Claims139
In order to verify whether a product is originating, the importing customs authority may conduct a
verification process which may include requesting information from the importer who made the claim
for preferential tariff treatment. Verification may be conducted before or after the release of the
goods.
Where a verification is being conducted prior to the release of the goods, the customs authority may
suspend the grant of preferential tariff treatment pending the results. In such circumstances release
of the products shall be offered to the importer subject to a security or guarantee to cover the
difference between the preferential and full tariff.

136

Cooperation Agreement, Article ORIG.22: Record-keeping requirements

137

Cooperation Agreement, Article ORIG.19: Statement on origin, paragraph 4

138

Cooperation Agreement, Article ORIG.21: Importer’s knowledge

139

Cooperation Agreement, Article ORIG.24: Verification
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Denial of Preferential Tariff Treatment140
Under specific circumstances, a claim for preferential tariff treatment may be denied. A claim for
preferential tariff treatment may be denied, for instance, if an importer does not provide information
when requested.
Provided that it does not raise any doubt as to the origin of the goods, a claim will not be rejected due
to minor errors or discrepancies in the statement on origin or for the sole reason that an invoice was
issued outside the EU or UK (as appropriate).
Checking Your Goods Meet the Rules of Origin
The provisions of the Cooperation Agreement set out the general rules for determining the origin of
products. They cover the basic concepts of origin and how origin is determined in specific instances,
such as when a product has accessories or is part of a set, or how packaging and materials used in
production should be treated. They must be read alongside the relevant PSR’s.
Cumulation of Origin141
Cumulation provides a system that allows originating products from one party to be treated as if they
are originating in another when determining whether a good is able to meet a PSR.
Under the Cooperation Agreement, exporters are not only able to cumulate originating materials or
products but also processing or production carried out on non-originating materials. This means that
all operations carried out in the UK or EU are taken into account when considering if a good meets a
PSR.
An exporter may only apply cumulation where the working or processing carried out is deemed
sufficient.
Procedure for Applying Full Cumulation
Where an exported good has obtained its originating status through the application of full bilateral
cumulation the exporter of those goods must obtain a ‘Supplier’s declaration’ from the supplier of the
non-originating materials.
This declaration shall be made using the form set out in Cooperation Agreement Annex ORIG-3, or by
using an equivalent document that contains the same information, and describing the non-originating
materials in sufficient detail to enable their identification.
Wholly Obtained142
Wholly obtained products are products obtained entirely in the territory of a party without the
addition of any non-originating materials. They automatically qualify for preferential treatment.

140

Cooperation Agreement, Article ORIG.26: Denial of preferential tariff treatment

141

Cooperation Agreement, Article ORIG.4 Cumulation of Origin

142

Cooperation Agreement, Article ORIG.5: Wholly Obtained Products
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Insufficient Production143
Even if a product meets the relevant PSR, if the processing carried out on non-originating materials is
listed as ‘insufficient’, it will not obtain originating status and cumulation would not apply. In other
words, if the processing carried out on a product in the UK is insufficient, it will not meet the rules of
origin even if the processing was carried out on EU-originating materials or if further processing had
previously been carried out in the EU.
Tolerance144
Tolerance is a relaxation of the rules of origin under certain conditions. It provides that if a product
does not satisfy the appropriate PSR it can nevertheless be originating if only a limited amount of nonoriginating materials are used in the production of that product. Tolerance can only be applied to
certain types of PSR.
Product-Specific Rules
These rules describe the nature or value of processing that must be carried out on any non-originating
materials so that the final product meets the origin requirements. The rules are set out in ANNEX
ORIG-2 [Product-specific rules of Origin] of the Cooperation Agreement.
There are four types of rule that a product may be required to meet (on their own or in combination)
in order to confer origin: wholly obtained, change of tariff code, value added/percentage rule; and
specified processes.
Once a product has gained originating status, it is considered 100% originating. This means that if that
product is further used in the production of a further product, its full value is considered originating
and no account is taken of non-originating materials within it.

143

Cooperation Agreement, Article ORIG.7: Insufficient Production

144

Cooperation Agreement, Article ORIG.6: Tolerance
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THE IMPACT ON UK FISHING
The EU and the UK have agreed on a five and a half year transition period until June 2026 to switch
from the current quota shares in the UK’s waters to an entirely new quota share as part of the UK-EU
Trade Agreement, along with various other changes. Quotas are used by many countries to manage
shared fish stocks. They determine how many fish of each species each country's fleets are allowed to
catch.
Fisheries were one of the main sticking points in the negotiations. The new division of quota had to
be negotiated directly by Commission President Ursula von der Leyen and UK Prime Minister Boris
Johnson.
Notably, both sides have agreed on a 25% cut in the share of fish caught by EU vessels in UK waters in
the first year. This is a 15% reduction from the pre-Brexit EU fishing quota in UK waters and a further
2.5% of the EU’s fishing quota will be cut for each year until 2026. That's a compromise for both sides,
as the EU initially wanted to maintain its current access whereas the UK wanted to see a 60% cut.
By 2026, it's estimated that UK boats will have access to an extra £145m of fishing quota every year.
In 2019, British vessels caught 502,000 tonnes of fish, worth around £850m, inside UK waters.
The Agreement also sets out details of how each species of fish will be shared out between the UK
and the EU during the transition. The UK fleet can expect increases in quota for 57 out of the 90 types
of fish caught in UK waters every year.
After the transition period, there will be annual negotiations to decide on the volume of fish the other
party can catch in each other’s waters, which was a demand from the UK.
Further, post the transition period, the UK will fully control access to its waters, and could make much
deeper cuts. If it decides to exclude EU fishing boats altogether then they can be compensated for
their losses, either through tariffs on UK fishing products (or other goods) exported to the EU, or by
preventing UK boats from fishing in EU waters.
If no agreement is reached, both sides will set a provisional Total Allowable Catch (“TAC”)
corresponding to the level set by the International Council for the Exploration of the Sea. During the
application of the provisional TAC, both the UK and the EU will grant the other provisional access to
their fish for three months.
Following agreement of the TAC, the parties will grant each other's vessels access to fish in its waters
at a level and on conditions determined in those annual negotiations.
The Agreement also sets out compensation arrangements should the UK or EU decide not to grant or
to reduce access to its waters including suspending or limiting access to waters and ending the
preferential tariffs on fishery products. It also includes a fisheries-specific dispute resolution
mechanism if either side breaches its obligation.
There are special rules for access to the waters of Guernsey, Jersey and the Isle of Man. These islands
were never part of the EU, but the UK negotiates on their behalf at an international level.
The UK or the EU can terminate the Agreement (relating solely to Fishing) with nine months’ notice,
though if the Agreement is terminated any obligations will continue until the end of the year.
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Terminating any Agreement pertaining to fishing would automatically terminate the trade, aviation
and road transport sections of the Agreement, so this appears unlikely.
UK Prime Minister Boris Johnson admitted that the UK had conceded ground on access to fishing
waters, but said he can assure the “great fish fanatics in this country that we will as a result of this
deal be able to catch and eat quite prodigious quantities of extra fish.”
For Brussels, it was vital that the EU could retaliate if the UK didn't live up to its promises on fish.
Access to Waters
The Agreement between the UK and EU permits non-UK vessels access to fish in UK waters under
certain conditions. As of January 1st 2021, the UK is no longer part of the EU’s Common Fisheries Policy.
It is a sovereign independent coastal state with the right to manage the resources in its waters.
As an independent coastal state, the UK government is responsible for managing the UK’s territorial
waters and the Exclusive Economic Zone.
Fishing in UK Waters
There are no changes to the rights and responsibilities of UK-registered vessels fishing in UK waters.
All vessel owners must comply with the law and the conditions of their licence, including:


Current reporting requirements (such as logbooks).



The economic link criteria.



Discard policy.

Access to UK Waters
The EU's Common Fisheries Policy (“CFP”) sets quotas among EU member states, and similar deals are
negotiated with neighbouring countries. The UK had been party to this policy as until January 1st 2021.
One of the priorities of the UK’s newly legislated Fisheries Act 2020 is that “fishing activities of UK
fishing boats bring social or economic benefits to the United Kingdom”.
Current rules say even if vessels are 100% foreign-owned, they must have an “economic link” to the
UK. That means they must meet one of five conditions, which include landing more than half their
catch at UK ports or having majority British crews.
A consultation by the department for environment and rural affairs which closed in November 2020,
outlined plans to “increase the landing requirements from 50% to 70% for quota catch caught by
English registered vessels landing more than 2 tonnes per annum”.
The consultation stated that this change “could result in up to £60m worth of additional landings each
year”, but it did not mention any changes to rules around ownership.
Further, the UK Single Issuing Authority (“SIA”) has been set up to issue licences to both UK and nonUK vessels authorising access to UK waters to fish.
All UK-registered fishing vessel owners should have received a licence by email.
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Non-UK vessels, including EU or EEA registered vessels, are not permitted to fish in UK waters, unless
they have the appropriate licence from SIA.
The London Fisheries Convention, which gives access for specific countries to fish in the UK’s 6 to 12
nautical mile zone, does not apply to the UK.
Non-UK vessels can sail through UK territorial waters under their right of ‘innocent passage’ set out in
the United Nations Convention on the Law of the Sea.
Access to Non-UK Waters
To fish in non-UK waters, UK fishing vessels need an external waters licence. These are issued by the
SIA.
UK vessels over 12 metres in overall length need an International Maritime Organization identification
number. The International Maritime Organization was first introduced in 1987, with the aim of
enhancing maritime safety and preventing maritime fraud. It assigns a permanent, unique 7digit identification number to ships, which remains unchanged even if the ship changes name,
ownership or flag. Individuals need to give this identification number to the UK SIA to get an external
waters licence.
The right to transit through the waters of another coastal state applies, allowing UK vessels to sail
through (but not fish in, unless licensed to do so) EU waters or those of other countries.
Norway and Faroe Islands
The UK government has signed continuity agreements with Norway (on 30th September 2020) and
with Faroe Islands (on 15th October 2020) to allow UK fishermen to continue to access and catch
fishing quotas in Norwegian and Faroese waters.
Western Waters
The Western Waters effort regime and days at sea effort baselines applies in UK waters.
Access to EU Ports
UK vessels do not have automatic rights to land fish in any EU port unless there is a case of distress or
an unexpected event. UK vessels will only be permitted to land their catch in designated North East
Atlantic Fisheries Commission (“NEAFC”) ports in the EU.
To land in an EU designated port, vessels must:


Register with the NEAFC’s electronic Port State Control system.



Complete Port State Control forms (PSC1) before landing.

Individuals should check with the NEAFC to find out how much notice is needed. This will vary
depending on the country and if the fish is fresh or frozen.
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EU and Non-EU (Third Country) Vessels Landing into UK Ports
Non-UK vessels do not have automatic rights to land in any UK ports unless there is a case of distress
or an unexpected event. EU vessels fishing in NEAFC Convention Area and landing into the UK will
need to complete a Port State Control 1 form.
Extra Irish Ports for UK Vessels
Authorities in the Republic of Ireland have designated an additional five ports where UK registered
boats can land their catch.
They had originally only made two available, one in Killybegs, County Donegal, and the other in
Castletownbere, County Cork.
It meant inshore boats fishing out of County Donegal harbours like Greencastle, which were registered
in Northern Ireland, could not land their catch in their home ports.
Around 40 boats in the north-west had been affected by the issue. Previously, north-west fishermen
said these post-Brexit restrictions “created a hard border on the island”.
Greencastle is one of five extra ports that have now been made available, along with Rathmullan and
Burtonport, both in County Donegal; Ros an Mhíl, County Galway; and Howth in County Dublin.
Regional Fisheries Management Organisations
The UK will join all relevant regional fisheries management organisations as quickly as possible.
The joining process may take up to 6 months so there may be a gap in the UK’s membership. During
this time, UK vessels may not be able to fish in international waters covered by regional fisheries
management organisations.
North-East Atlantic Fisheries Commission (NEAFC) Convention Area
The UK will join the NEAFC.
For UK-registered vessels to fish in the convention area, and land into the EU, individuals must hold a
current UK domestic licence. This is required before individuals can apply for an international licence
from the relevant fisheries authority.
Preparing for Disruption to Trade at the UK-EU Order
To minimise disruption to business at border points, individuals should take the following steps:
1)

Bring a UK Economic Operator Registration and Identification number so they can continue to
import or export goods and apply for authorisations.

2)

Decide if they want to hire an import-export agent or make the declarations themselves

3)

Contact the organisation that moves their goods (for example, a haulage firm) to find out what
information the organisations need to make the declarations for their goods, or if they will need
to make them independently.
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Direct Landings
Vessel owners or skippers landing fresh fish into EU ports need to complete and submit:


A prior notification form.



A pre-landing declaration.



A catch certificate.

Individuals also need to complete a Port State Control form on the NEAFC website.
Individuals must follow the rules for the discard ban.
Fresh fish landings from vessels which are not approved food establishments will not need an export
health certificate.
Special Requirements for UK Approved Fishing Vessels
Local Authority approved freezer, reefer or factory vessels that land frozen or processed fish directly
into the EU require:


A Captain’s Certificate signed by the Captain who is authorised by the Animal and Plant Health
Agency and the Department of Agriculture, Environment and Rural Affairs.



The fish to be landed into a border control post approved for the landed fishery product.

Food approved vessels include freezer, reefer and factory vessels. ‘Processing’ includes activities such
as wrapping, mincing, freezing and filleting.
Non-food approved registered vessels that land fresh fish directly into the EU at a NEAFC designated
port will not require an export health certificate or to pass through a BCP. They will still be subject to
any normal official controls within the port. ‘Fresh fish’ may have undergone primary production,
which may include de-heading or gutting.
Eel Products
The UK cannot import or export European eel unless following CITES processes.
European Maritime and Fisheries Fund
The UK government has guaranteed that all European Maritime and Fisheries Fund projects that were
approved before 31st December 2020 will be fully funded.
Impact on UK Countries and the Role of Devolution
As fishing is a devolved policy, the way the quota is managed differs around the UK.
Both England and Wales have both allowed foreign ownership of more than half their fishing quota.
In Wales, which is allocated a tiny share of the UK quota, the figure is as high as 85% (for foreign
ownership) of the annual value - most of it held by one big industrial trawler.
But in Scotland, which is responsible for about 60% of the UK quota, only 4% of the annual value in
2019 was in foreign hands. In Northern Ireland the figure was 2%.
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Additional Government Funding
The UK government announced, on 19th January 2021, a £23m compensation scheme to support
fishing firms, after fish exporters held demonstrations outside government departments in London,
warning their livelihoods were under threat. The government has also said it will look to invest a
further £100,000,000 to modernise the fishing industry and will be consulting on how the money is
spent in the early part of 2021.
Conclusion
As a result of the transition period’s expiration, it is administratively much more challenging to export
UK seafood to the EU. This is particularly problematic given the perishable nature of the UK’s catch.
These challenges have led to substantial drops in landed prices at market prices at UK fishing ports.
There have been reports of Scottish vessels landing their catches in Denmark, therefore avoiding UK
landings or in extreme cases vessels tying up because of poor market prices. Ultimately, the result is
that there is less product available for purchase by UK seafood processors.
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AGRICULTURE
Brexit poses particular challenges for the UK agricultural sector. The UK’s trading relationship with
the EU, the level (and structure) of support UK farmers are to receive in the future and the availability
of migrant workers have been key concerns within the industry.
Brexit will have significant long-term implications for UK agriculture and agricultural policy. Many
stakeholders within the industry have called for Government (UK and devolved administrations) to
seek a new approach to agricultural support mechanisms.
Common Agricultural Policy (CAP)
A significant proportion of the EU budget is directed towards agriculture and rural development under
the CAP. The CAP provides an EU framework for different areas such as market support programmes
and the regulation for direct payments to farmers. Agricultural policy in the UK has been influenced
by the CAP since the UK joined the European Economic Community in 1973.
Following Brexit, the UK is no longer part of the CAP. Accordingly, the UK government and devolved
administrations now have greater freedom to determine the form of future agricultural policy and
support mechanisms. Whilst the basic payment scheme will largely continue to be applied in all parts
of the UK (as presently under CAP) in the short-term, there is potential for significant change in the
method and objectives of agricultural support, agri-environmental schemes and funding for wider
rural development. It appears the agricultural industry will generally be moving away from a ‘direct
payment’ based system to that of a ‘public goods’ approach.
Stakeholders have raised concerns that a divergent UK agricultural support system may result in
reduced farm incomes. Whatever shape and form future agricultural policy takes in the UK, farmers
here are likely to find themselves competing against producers in the EU who continue to have the
support of the CAP.
The World Trade Organization (WTO)
The WTO is an international organisation which specifies rules of trade between member nations. The
WTO sets out foundational principles for trade between members and also provides a number of
safeguards against certain trading practices. A goal of the WTO is to (in their own words): “help
producers of goods and services, exporters, and importers conduct their business”.
The UK was an original member of the WTO in its own right (and a founding party to The General
Agreement on Tariffs and Trade in 1947). During the transition period, the UK has continued to be
treated, for the most part, as if it were still an EU member state for the purposes of WTO membership.
A communication was published by the UK government on the 4th January 2021 which clarified the
independent status of the UK at the WTO from the end of the UK-EU transition period.
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Tariff rate quotas (“TRQs”) are tariffs which allow a certain quantity of a product to be imported at a
lower import duty rate. They are commonly used for agricultural products and the tariff rate changes
depending on the quantity of goods which are being imported. Prior to Brexit, the EU and UK were in
agreement as to how the TRQs were apportioned between them. This had to be re-negotiated
following the UK’s exit from the EU. Accordingly, the Commission has published a table145 which
outlines the apportionment of TRQs for certain agricultural products following the end of the
transition period.
The import and export of agricultural products between the UK and those of the 164 member counties
of the WTO will be governed by WTO rules, as supplemented by specific trade agreements.
Trade
The UK’s decision to leave the EU raised several key concerns for the Agricultural sector – particularly
given the significant level of direct trade in agricultural goods and produce between the UK and other
EU states. Principal among these were ensuring continued access to EU markets and the potential for
imposition of trade tariffs on goods exported to the EU.
The Cooperation Agreement provides that there will be no quantitative restrictions or tariffs on trade.
However, this is subject to the requirement that the products in question meet the requirements
surrounding “rules of origin” Meeting these requirements may be costly and time-consuming for UK
producers.
Similarly, although the UK has access to the EU market, they are now trading as a ‘third country’.
Accordingly, UK producers will see an increase in customs controls and associated
paperwork/procedures. This may mean higher trading costs for UK farmers doing business with EU
partners (in respect of both imports and exports) and supply chains could be affected by delays.
Although the majority of food and plant exports to the EU can continue, the same cannot be said for
seed potatoes. The export of seed potatoes is now prohibited to both EU and Northern Irish markets.
This has the potential to have a very significant impact on Scottish farmers (who grow around 80% of
the UK’s export seed potatoes146) given that around 20,000 tonnes of seed potatoes have typically
been exported to the EU annually.
Environment
At present there is a high degree of integration between EU and UK agricultural and environmental
legislation. During the Brexit transition period, EU environmental law continued to apply to the UK.
The Cooperation Agreement includes a reciprocal commitment not to reduce the level of climate or
environmental protection (in a manner which affects trade or investment between the EU and UK)
below the levels in place at the end of the transition period. Both the UK and EU do, however, have
freedom to determine their own climate and environmental policies post Brexit.

145https://ec.europa.eu/info/sites/info/files/food-farming-fisheries/key_policies/documents/trq-apportionment_en.pdf

last accessed 10th February 2021
146

https://www.gov.scot/news/seed-potato-brexit-concerns/ last accessed 10th February 2021
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Similarly, both the EU and UK are required to strive to increase levels of environmental and climate
protection under the Cooperation Agreement.
Production Standards
Animals
As with Environmental Regulation, much of the UK legislation regarding animal health reflects EU
directives and minimum standards. Whilst this will be retained, the UK is similarly able to set its own
regulatory standards post Brexit.
Many within the agriculture industry have, however, expressed concerns that the UK should not divert
from the high standards of animal health and welfare already upheld, with the possibility of imposing
more rigorous standards. In order to export animals and animal products to the EU, the UK is required
under the Cooperation Agreement to ensure that its products meet EU sanitary standards. Likewise
for EU goods entering the UK. In certain circumstances, the UK or EU may also require that certain
imports are subject to authorisation.
Of particular concern to UK producers has been the potential for imports of agricultural produce to
the UK from countries with lower production standards and/or enforcement.
The Cooperation Agreement with the EU has come as a relief to may livestock producers who were
concerned as to the potential imposition of quotas and tariffs on trade under a no-deal scenario.
As mentioned above, however, those exporting to the EU may face higher trading costs due to the
requirement for Customs/Border controls. The Cooperation Agreement provides for import checks to
be carried out on products entering the UK or EU and fees may be recovered in certain circumstances.
Possible delays at Ports could also disrupt the supply chain.
Access to Labour
Migrant labour from within the EU is heavily relied upon in the UK’s agriculture sector. Whether this
relates to permanent workers in the dairy industry or seasonal workers engaged in fruit and vegetable
production, changes to the free movement of workers between the UK and EU has the potential to
directly affect agricultural businesses. The introduction of a new points based immigration system
may also impact upon the availability of unskilled and semi-skilled migrant labour.
UK employers had already been affected by Brexit due to the fall in the value of the pound making the
UK less attractive to migrant labour. There are reports that employers in the agricultural sector have
found it difficult to recruit the number of workers they require.
Domestic Legislation
The Westminster and Scottish Parliaments have enacted legislation regarding agriculture following
Brexit.
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Agriculture (Retained EU Law and Data) (Scotland) Act 2020
The Scottish Government passed the Agriculture (Retained EU Law and Data) (Scotland) Act 2020
which allows them to maintain CAP operation – this is likely to be continued up to 2024. The Act
enables the Scottish Government to continue, but also make changes to, CAP. This will give the
Scottish government the power to simplify or improve the operation of CAP legislation and, in doing
so, alter the way in which agricultural support is delivered. The Scottish Government has, however,
stated that it aims to avoid wholesale changes to the present basis for agricultural support schemes
prior to 2024. It is likely that pilot projects will be run during this time to test policy approaches, the
success - or otherwise - of which is likely to shape the future of agricultural support in Scotland after
2024.
Agriculture Act 2020
The Agriculture Act 2020 passed by the Westminster government received Royal Assent on 11
November 2020. The Act grants powers to the government, enabling them to implement rules and
regulations with regard to agriculture and the food supply chain in the UK. Certain elements are
retained at a UK level whilst there is a large degree of devolution to the devolved administrations.
Until such time as new policies are introduced, the status quo largely remains. The Act aims to
promote environmental policy, with the view that this is vital to agriculture and food production. It
also gives the Government the power to make payments under the Basic Payment Scheme for the
next seven years and, similarly, outlines the transition period for the phasing out of direct payments.
Devolution of agricultural policy among the UK allows the potential for divergence between the home
nations. Stakeholders have requested that devolved administrations should ensure, when planning
an agricultural policy, that they do not create inter-UK border issues.
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WHAT HAPPENS TO REACH?
The chemical industry is a key player in the UK’s manufacturing sector, accounting for over 9% of total
UK goods exports. UK trade in the chemicals business is also highly intertwined with the EU; 57% of
chemical exports in 2018 went to EU Member states, and 72% of chemical imports came from the EU.
As a result of this deeply interconnected relationship between chemicals and their associated supply
chains, Brexit will undoubtedly have a significant knock-on effect in the regulating and trading of
chemicals for both UK and EU companies moving forward.
EU REACH
The chief reason as to why there has been so much legislative and regulatory upheaval in the chemicals
industry for the UK post-Brexit is directly linked to our previous history relating to REACH (The
Registration, Evaluation, Authorisation and Restriction of Chemicals Regulation) – a European Union
regulation dating back to 1st June 2006 which seeks to address the production, use and trading of
chemical substances, as well as their potential impacts on both human health and the environment.
The Regulation applies to EU member states as well as members of the EEA. EU REACH requires the
importers or manufacturers of chemicals to submit a record registering their chemical substances
usage within the EEA. This record is submitted to the European Chemicals Agency. This applies to all
substances manufactured or imported into the EU in measures of one tonne or more per annum, be
it an individual substance or in a mixtures or articles.
Without registration it is not legal to manufacture, supply, or bring a substance to market within the
EU. Effectively the idea here is that there will be no EU/EEA chemical market open to a company if
they have failed to register the relevant information.
EU REACH also encourages joint registration and data sharing to improve common industry knowledge
and precision. As such, companies who work collaboratively through a Substance Information
Exchange Forum (“SIEF”) and submit a joint registration will benefit from a cut-price fee.
UK REACH Post Brexit
Since the transition period expired on 31st December 2020, EU REACH no longer has effect in UK law.
The following day on 1st January 2021 this legislative manhole was then swiftly filled by UK REACH
being brought into UK law – and with it the necessary changes required in order to make it operable
in a domestic context. Notably, the key principles of the EU REACH Regulation have been retained but
the change to a domestic REACH brings with it significant implications for UK businesses supplying,
importing, handling or storing chemicals from European Economic Area countries.
The UK REACH and the EU REACH regulations operate independently from each other, meaning that
companies that supply and purchase substances, mixtures or articles to and from the
EU/EEA/Northern Ireland and Great Britain (England, Scotland and Wales) will need to ensure that the
relevant duties are met under both pieces of legislation.
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However, for UK-based operations supplying only the market in the UK this new registration largely
takes care of itself. In this sense, UK entities that hold EU REACH registrations can have these
registrations legally carried across – or rather “grandfathered” – to the UK’s own new REACH IT system
by opening an account and submitting some initial information about the existing registration to the
Health and Safety Executive (“HSE”) by 30th April 2021. The HSE is effectively the UK’s equivalent to
the EU’s ECHA.
This grandfathering process must then be completed by complying with full information requirements
within 2, 4 or 6 years of 28th October 2021, with the relevant time period determined depending on
tonnage bands. The process will not incur any payment. Companies will then be given a new unique
UK REACH registration number. It should however be noted that companies will probably need access
to technical information collated for their original ECHA registration, which may involve renegotiating
certain corporate contracts or letters of access put in place via a SIEF for their EU REACH registration.
It is important that time is allowed for this. Safety Data Sheets created under EU REACH also remain
valid under UK REACH.
Further, UK entities that held an EU REACH registration and transferred it to an EU-based legal entity
at any time during the period between 29th March 2017 and 31st December 2020 will also be able to
benefit from these grandfathering provisions. However, it is not possible for EU-based legal entities
to have their EU registrations recognised under UK REACH.
Similar grandfathering provisions apply to EU REACH authorisations held by UK-based entities or relied
upon by UK downstream users. Article 9 exemptions (PPORDs - Product and Process Orientated
Research and Development exemption) will also be carried over into UK REACH provided HSE is
notified with the relevant information.
The UK’s own version of CLP regulations (Classification, Labelling and Packaging of substances and
mixtures) has also come into force, replacing and effectively replicating the EU’s CLP regulations
regarding classification and labelling. This is be known as GB CLP Regulation and replicates EU CLP as
it applied on 31st December 2020. Annex VIII (poison centre harmonised notification) will not apply.
Also note that entities operating from Northern Ireland are subject to separate rules under the
Northern Ireland protocol. In most cases EU law will continue to be applicable.
Importing from the EU to the UK Post Brexit
UK based companies that procure or provide safe storage for chemicals from EU/EEA-based suppliers
will need to go a little further. It is critical these entities ensure the chemicals (over 1 tonne per year)
are covered by a valid UK REACH registration that is held by one actor within the supply chain. Even
though the supplier is based in the EU there must be a UK registration. It should be noted that
companies will find they are now legally regarded as an importer, even if previously they viewed
themselves as merely a “purchaser” or as a “downstream user” where their activities involved
formulating, transferring, using mixtures, produces or articles.
UK importers must notify the HSE of their intention to continue importing substances from the EU by
27th October 2021, using UK REACH IT and a specific Downstream User Import Notification. The new
registration must then be submitted to the HSE within 2, 4 or 6 years of 28 th October 2021, again
depending on tonnage bands. Alternatively, UK importers can change their source to a UK registered
supplier or can encourage their own EU/EEA supplier to appoint a UK-based Only Representative.
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Additionally, each imported substance only requires a single registration – so if numerous importers
are all importing the equivalent substance into the UK, only one of these importers needs to have
registered it. This will invariably require some collaboration with other importers in establishing whose
role this is. Also, different rules may apply to re-imported materials and so companies ought to fully
investigate their supply chain with this in mind.
Exporting to the EU from the UK Post Brexit
In terms of UK-based companies supplying products to the EU, it is now no longer possible to register
substances under EU REACH. All existing substance registrations were required to have been officially
transferred to an EU/EEA-based legal entity – an EU Only Representative was likely the best option –
by 31st December 2020 and, if failing this, then any existing or previous registration under EU REACH
is to be regarded as null and void.
Given this, any substances exported post 31st December 2020 will then have to comply with EU
regulations as well as the UK version, including EU CLP Regulation. As such, products must be classified
and labelled accordingly. It should be noted that companies will not be compelled to submit
notifications to the C&L Inventory.
Further, if you are handling hazardous chemicals that are being exported to the EU, Annex VIII of CLP
will still apply for mixtures of professional and consumer use, although UK-based companies will not
be required to submit a poison centre notification here.
Other Related Regulations Affected by Brexit
It is not solely REACH that is affected by Brexit, with all regulations governing the trade and
manufacturing of chemical substances impacted in some form or another.
The regulations surrounding Poison Centre Notifications are now different, with no compulsory
requirement post Brexit to submit voluntary information to the EU Poison Centre if a company is a UK
supplier. Notably, the obligation to submit the notification rests with the importer into the EU.
However, companies may find good reason in submitting information voluntarily to the EU Poison
Centres in relation to their hazardous mixtures. This very supply of information could conversely help
to protect the company’s confidential business information by generating a unique formula identifier
for later use, rather than being cornered into disclosing confidential business information to EU
importers.
The EU Classification, Labelling and Packaging Regulation (CLP) has now been replaced by a UK
iteration requiring UK businesses (excluding Northern Ireland) to notify the UK authorities. Further, a
GB mandatory classification and labelling system will replace the previous EU harmonised
classifications.
The requirements will still follow with the UN’s Globally Harmonized System of classifying and labelling
chemicals. If individuals choose to import chemicals from the EU as a downstream user or distributor
then there will be new regulations on being an importer. Moreover, Annex VIII of Article 45 of EU CLP
which came into force on 1st January 2021 will only apply in EU member states.
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Approval for biocides use will switch to a UK format and so authorising UK approvals only. UK
companies wanting to apply for authorisations in the EEA will now have to make a separate application
to the European Chemicals Agency.
The UK has also switched to its own form of Prior Informed Consent regulations, so any individual
exporting or importing listed chemicals to or from the UK will need to comply with the new UK system.
Regardless as to whether the chemical is already registered in the EU a separate UK registration must
be completed.
Regulations regarding Plant Protection Product legislation (relating to pesticides) has also now moved
to its new UK system.
Conclusion
The changes to REACH regulations after Brexit are complex, not yet fully clarified, and set to have a
major impact on the UK chemicals economy into the future. It is crucial that all actors across the
industry get a grasp of their defined roles and responsibilities as soon as possible and understand what
is legally required of them in the coming months and years.
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WHAT CHANGES WILL BE MADE TO IMMIGRATION, RIGHT TO WORK AND EMPLOYMENT LAW?
(A)

How will Brexit Affect Immigration and the Right of EEA and Swiss Citizens to Work in the UK?

During the transition period, EU citizens could enter and reside in the UK for a period of three months
with no restrictions. However, freedom of movement between the UK and the EU ended on 31
December 2020. Accordingly, since 1 January 2021, any non-British or Irish nationals who enter the
UK from any country in the world, in order to work or study, and aside from short-term business
visitors, are required to obtain a visa.
British citizens and their family who are living and working in other EEA states and Switzerland are
now considered third party nationals. They are subject to the common European immigration system.
The system provides third-country nationals with rights based upon long residence, including rights of
reunification with family members. It also enables the movement of skilled third-country national
workers between member states. Common European standards apply matters such as access to social
security benefits, pensions and incapacity benefits etc.
What are EEA and Swiss citizens’ Right to Live and Work in the UK Following the Transition Period?
EEA and Swiss citizens who were living and working in the UK before the end of the transition period
may continue to live and work in the UK until the 30 June 2021. If they wish to continue to live and
work in the UK beyond that date, they will be required to apply for “settled status” or “pre-settled
status” under the UK’s “EU Settlement Scheme”.
What is the UK EU Settlement Scheme and How Can Individuals Apply?
Under the EU Settlement Scheme, which fully opened to applicants in the UK on 30 March 2019, EEA
and Swiss citizens, and their family members, who were residing in the UK on 31 December 2020 are
eligible for indefinite leave to remain (“settled status”) in the UK, subject to them meeting certain
requirements.
Applicants can be granted either settled status or pre-settled status which will be determined by
reference to how long they have continuously resided in the UK (see further details on Settled and
Pre-Settled status below).
The main eligibility requirement for the scheme surrounds “continuous residence”. However, in
addition, there is also a “suitability requirement” which individuals will have to meet. For example,
individuals will be asked to declare criminal convictions committed both in the UK and in any other
country as well as whether they have been open and honest in their application. There are mandatory
and discretionary grounds for refusal. An application will be refused if there are any active deportation
and/or exclusion orders against the individual.
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Settled Status
In order to be granted settled status, EEA and Swiss citizens (and their families) must have generally
resided in the UK for a continuous period of at least five years. Five years continuous residence means
that for five years in a row the EEA or Swiss citizen has been in the UK, the Channel Islands or the Isle
of Man for at least six months in any twelve month period. There is an exception where there is a
single period of absence for an important reason. This period can be up to twelve months, and
examples include studying abroad or serious illness. Similarly, there are exceptions to the five-year
period including, for example, where family members of EU citizens may acquire permanent residence
after only two years, due to the death of the EU citizen.
Pre-Settled Status
Where an individual does not have five continuous years’ residence, but would otherwise be eligible
for settled status, they can apply for pre-settled status. This allows the individual to reside in the UK
for a period of five years until they are eligible to apply for settled status.
During the pre-settled period individuals must not leave the UK for more than six months in any
twelve-month period (without an important reason) or they may lose their pre-settled status. If they
do so, they will not be eligible for settled status. Similarly, pre-settled status will be regarded as
expired unless a settled status application is granted after the five years’ continuous residence.
How to Apply for Settled Status or Pre-Settled Status
Individuals who wish to apply for settled or pre-settled status are required to submit a valid
application. Such an application will be valid if:


It is made in the UK, in line with the application process.



Proof of ID and nationality is provided.



Proof of entitlement to apply from the outside the UK is provided (if relevant).

Most applications under the scheme must be made online. There are various steps involved in
completing such an application, including: ID, an online application form, automated data checks,
uploading of evidence (where necessary) and automated criminality and security checks.
Once Settled Status or Pre-Settled Status Has Been Granted
If an applicant is successful, they will be sent an email which confirms their status, the date in which
it was granted and will also provide them with a unique reference number.
If an individual’s application was refused prior to 31 December 2020, they may submit a new
application before the 30 June 2021.
Being granted pre-settled status or settled status through the scheme means the applicant will enjoy
rights such as: the ability to work in the UK; use of the NHS; enrolment in education or continuing
study; access to public funds such as benefits and pensions (if eligible) and the ability to travel in and
out of the UK without immigration restrictions.
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What About Irish Citizens?
Irish citizens already enjoy a right of residence in the UK and this right is not reliant on the UK’s
membership of the EU. As a result, Irish citizens will not be required to apply for status under the EU
Settlement Scheme - however they may wish to do so depending on the citizenship of family members.
What is the New UK Points-Based Immigration System?
The UK Government introduced the new Points-Based Immigration System (“PBS”) on 1 January 2021
which applies to all third-country nationals, including EEA and Swiss nationals. It awards points for
specific skills, professions, salaries or qualifications/attributes, and visas will be awarded to those who
gain sufficient points. Under the PBS, all third-country nationals (including EEA and Swiss citizens)
wishing to live and work in the UK must apply in advance, offering sufficient evidence that they meet
specific requirements which will score points for their application.
Every applicant will have to demonstrate the following:


The applicant has a confirmed job offer from a Home Office licensed sponsor;



The job offer is at the required skill level listed; or



The applicant speaks English to the required standard.

The PBS also introduces new income requirements for jobs offered to individuals outside of the UK
resident labour market. Each job offer must typically meet a new minimum salary threshold – currently
the higher of £25,600 or the going rate for the specific occupation.
Applicants are also allowed to “trade” certain characteristics in substitution for a lower salary. If the
salary offered is below the minimum threshold, but currently no less than £20,480, an applicant may
still be eligible under the PBS if:


The applicant’s job offer is in a specific shortage occupation; or



The applicant holds a PhD relevant to the job; or



The applicant holds a PhD in a STEM subject relevant to the job.

All successful applicants of the PBS will currently need to obtain 70 points minimum in order to apply
for UK employment authorisation. The full chart of characteristics and related point allocations have
been published on the UK Government website.
Employers will require to be Home Office-licensed sponsors, unless they are hiring an individual who
has an existing right-to-work in the UK, including both EU citizens registered through the EU
Settlement Scheme and non-EU citizens with indefinite leave to remain. Further, a Home-Office
sponsorship licence is not required to employ a migrant under the new Global Talent visa, as is
discussed below. However, employers wishing to hire EU or non-EU citizens who do not have existing
right-to-work documentation, will require to have a Home Office issued sponsor license.
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As a result of PBS, a raft of new visas have been introduced. The following new visas are available to
both EU and non-EU nationals under the new system:


Skilled Worker
This applies to workers who will be sponsored in a job that requires skills equating to RQF Level
3 (generally A-level standard). A minimum salary and English language requirement will also be
mandated.



Skilled Workers in Health and Care
This pertains to doctors, nurses and other health professionals who work in the National Health
Service and wider care sector. This route opened on 4 August 2020 and the UK Government
have noted that there stands to be a fast-track entry, with reduced application fees and
dedicated support through the application process.



Global Talent
This visa recognises top talent who are “exceptionally skilled” in science, humanities,
engineering, the arts and digital technology. The visa opened on February 2020, replacing its
previous iteration, the Tier 1 (Exceptional Talent) Visa in the process, which was only available
to non-EU citizens during its tenure. The new Global Talent visa will be available to both EU and
non-EU citizens.



Start-Up and Innovator
Another visa for those individuals seeking to establish innovative businesses in the UK.



Specialist Occupations
There are also visa routes for further specialist occupations, including ministers of religion,
sportspeople and creatives.



Highly Skilled Workers
For those who are highly skilled this route, which is not expected to open until 2022, will not
require them to have a sponsor.



International Students
This visa will applies to those wishing to come to the UK to study at universities, colleges, schools
and other education providers that hold a sponsor licence. Various requirements for this visa to
be granted include, but are not limited to, an individual being able to demonstrate during the
visa application that they have been offered a place on a course by a Home Office-licensed
Student sponsor; that they can speak, read, write and understand English; that they have the
requisite finances to support themselves and any accompanying visa-holding child whilst living
in the UK (aged 4 – 17); that they also have the requisite finances to pay for the course itself;
and that they genuinely intend to study in the UK.
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Further, if an individual successfully completes a degree at undergraduate level or above in the
UK, they will then be permitted to apply for a Graduate Visa to stay and work, or look for work,
for a maximum period of 2 years (3 years for PhD students) after completing their studies. The
Graduate Visa is due to open in the summer 2021 to international students who were sponsored
by a Home Office-licensed Student sponsor.
A range of other routes will also continue to be open – ancestry, representative of an overseas
business, investor, etc.
What Should Employers be Thinking About?


If Relevant, Apply for a Sponsor License as Soon as Possible
As the UK Government has introduced a new immigration system, employers that require a
Home Office sponsor license should begin the application process as soon as possible.



Budget Considerations and Planning
Employers should also be prepared for new costs in relation to recruitment. The PBS provides
for immigration related fees such as visa application fees, Immigration Skills Charge fees, and
the Immigration Health Surcharge. The Immigration Skills Charge will apply to UK employers for
each individual skilled migrant worker and intracompany transfer. The Immigration Skills Charge
will be imposed through a fee of, currently, £1,000 for every skilled worker for the first twelve
months and, currently, £500 for every six- month period following this. Further, additional time
and planning will be necessary to secure work authorisation in the UK for EEA and Swiss citizens.



Legal Right to Work Checks
Companies hiring EEA and Swiss citizens after the end of June 2021 will have to apply the same
validation processes for legal right-to-work checks as they do with other third- country
nationals. Until the end of June 2021, the checks will remain the same i.e. EEA and Swiss citizens
will be able to present their passports and/or ID cards to confirm their legal right to work in the
UK.

(B)

What are the Implications of Brexit on Employment Law?

Many UK employment laws implemented EU directives which apply to all EU members states. If not
implemented properly in domestic law, the EU directive was potentially directly effective e.g. where
an employee was employed by an emanation of the UK state. EU directives and implementing
legislation in a member state may be subject to interpretation by the European Court of Justice. Its
judgments were followed by the UK courts and tribunals when interpreting relevant UK legislation.
Will there be any Immediate Changes to UK Employment Laws After 31st December 2020 (the “End
Date”)?
Under the Withdrawal Agreement, UK employment law derived from an EU directive will remain in
force after the End Date. The Cooperation Agreement contains reciprocal commitments between the
EU and the UK not to reduce the level of protection for workers or fail to enforce these employment
rights in a manner that has an effect on trade. The summary document notes that these provisions
are similar to non-regression clauses in other free trade agreements.
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The areas in which each party must retain similar levels of protection to those that existed before the
End Date are:


Fundamental rights at work



Occupational health and safety standards



Fair working conditions and employment standards



Information and consultation rights at company level; or



Restructuring of undertakings.

Therefore, although EU legislation is no longer directly binding on the UK, the existing body of law has
been transposed into UK law, and if the UK government were to make significant changes, the EU
could challenge this if such changes affected trade.
If either party does make changes to the levels of protections in the areas listed above, such a dispute
is not subject to the Cooperation Agreement’s main dispute resolution mechanism but is instead
governed by a bespoke panel of experts procedure.
What About the Principle of Supremacy of EU Law?
The principle of supremacy of EU law will continue to apply after the End Date so far as relevant to
the interpretation, disapplication or quashing of any enactment or rule of law passed or made before
the End Date. However, the principle of the supremacy of EU law shall not apply to any enactment or
rule of law passed or made by the EU after the End Date.
What About the Case Law of the European Court of Justice?
With regard to decisions by the European Court of Justice, all case law handed down prior to the End
Date will continue to be binding on UK courts and tribunals. However, the UK Supreme Court will be
able to depart from retained EU case law, using the same test it uses to depart from its own case law.
This power to depart may also be conferred to other UK appeal courts, such as the Court of Appeal or
Court of Session. Post End Date decisions of the European Court of Justice will not bind UK courts and
tribunals, but UK courts and tribunals may have regard to such decisions after that date.
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EUROPEAN TRAVEL
The way in which people traverse the border between the EU and UK has changed indefinitely.
However, the sole exception to this rule involves the Republic of Ireland, where there remain relatively
little changes as freedom of movement to and from the UK is guaranteed under the Common Travel
Agreement provisions. There are relatively little changes affecting travel from the UK to Northern
Ireland and vice versa.
Are Holidays to the EU Still an Option From 1 January 2021?
EU COVID-19 guidance recommends that member states restrict non-essential travel from outside the
EU – unless those visitors come from nations with significantly lower infection rates of infection, such
as (at the time of writing) New Zealand and Australia.
Mark Tanzer, Abta CEO, has noted that the European Council’s guidance is only a recommendation,
with individual EU countries still able to implement their own measures, and so considering options
such as travel corridors and testing.
The EU could choose to exempt the UK, and individual EU countries could create a “travel corridor”
with the UK, allowing restriction-free travel. As of the time of writing, no such travel corridors are in
effect.
Are There Any Time Limits For Holidays in the EU?
As the UK has chosen to become a “third country” relative to the EU, the EU’s long-standing “90/180
rule” has taken effect for British travellers.
Individuals will be able to stay for up to 90 days in any 180-day period in the Schengen Area. For
example, a weekend in France, followed by a June fortnight in Germany, would be covered by the 90day limit and recorded on a centralised EU database. However, if an individual spends January,
February and March in the Schengen Area - equating to 90 days - then they must leave the zone before
1 April and then cannot return until 30 June i.e. once the next 90 days have elapsed.
It should be noted that any period spent in the Schengen Area up until the end of 2020 does not count
towards the 90/180 rule. So, if an individual travelling from the UK spent December in Spain, the 90
day count would not start until January 1st 2021.
These time bound rules are applied differently for Croatia, Bulgaria, Romania and Cyprus as they are
not party to the Schengen Agreement. As such, individuals can spend 90 days in any of these nations
and still not use up the 90-day allowance for other EU countries.
It is also worth noting that from 2022 onwards, UK nationals will have to pay for a European Travel
Information and Authorisation System visa-waiver scheme in order to visit any Schengen European
country.
What Happens if an Individual Outstays These 90 Days?
In general, travellers to the EU are given a three day grace period upon violating the 90-day limit.
Should an individual outstay this grace period then they are likely to be given an entry ban for one
year. Crucially, this applies throughout the entirety of the Schengen Area – not just the nation in which
the individual overstayed.
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Is There Any Legitimate Method of Extending a Stay Beyond the 90 Days?
Many British citizens have second holiday homes throughout Europe in which they typically would
spend longer than three months. In this case, the Schengen Area i.e. most EU member states - does
not have a centralised system for dealing with this. It is a jurisdictional matter for each member state.
Spain, for example, has a “long duration” visa, priced at £54, for which a medical certificate is
submitted, along with an official document noting the applicant’s police record over the past five years
as well as evidence of at least £2000 per month for the intended stay.
The individual would then have to attend an interview at a Spanish consulate general – in either
Edinburgh or London. It should be noted that a long-stay permit for a specific EU country does not
mean that individual is permitted to spend more than 90 days (within that 180 day period) in another
country within the Schengen Area.
France also has a similar model where individuals can apply for a long-stay visitor visa, which is valid
for up to a year. It is priced at £89 and necessitates “proof of your socio-economic situation,” evidence
of travel health insurance for the entire duration of the visa’s validity period, evidence of
accommodation, the last three months of the applicant’s bank statements “proving that you have
enough funds for the whole duration of the trip” as well as – if the individual is financially sponsored
by their spouse – both a marriage certificate and bank statements of that spouse.
Other nations have similar opportunities but it would be recommended to read the specific country’s
guidance on extending the visa before travelling.
How Will This Limit Apply to Business Travellers?
Typically, individuals travelling to the Schengen Area for any business purpose such as meetings etc
can continue to travel to most EU countries without additional paperwork – bearing in mind that any
time spent will be subtracted from the “90 days in any 180” total.
However, each country is able to impose its own stipulations on third country business travellers.
For example, for trips to Malta, Denmark, Cyprus and Hungary, individuals will need a business
visa/work permit “in case the short-term business visitor supplies a service”.
Other EU countries, too, will take an interest in the reason for a person’s business trip. If they deem it
is to “supply a service” then they may also require that person to apply for a permit or visa.
Are British Passports Still Valid?
Yes. All UK passports will remain a valid travel document as long as:


It is less than 10 years old; and



Has six months left before its expiry date.

However, the six-month rule won't apply for travel to the Republic of Ireland as it is part of the
Common Travel Area between the UK and the Republic of Ireland.
If you do happen to need a new passport (a dark blue one) the UK government recommends applying
in plenty of time as there will most likely be a backlog waiting to be processed.
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Border Formalities When Entering the EU
EU fast-track lanes for passport control are no longer open to British travellers, although countries
that receive a large influx of UK visitors, such as Spain, may yet make special arrangements.
But immigration procedures will almost certainly prove slower, whilst UK citizens no longer have any
guarantee of entry.
Whilst the UK was a member of the EU, an EU border official would simply check the travel document
was valid and that it belonged to the individual.
Now border officials are required by EU law to conduct more extensive checks. They may ask for the
purpose of the visit; where the person plans to travel and stay; how long they intend to remain in the
EU; how they propose to fund their stay; and whether they constitute a threat to public health in that
country.
In terms of what travellers can bring with them as they enter the EU, the standard rule is no products
of animal origin. The government specifically warns you cannot take food containing meat or dairy
(e.g. a cheese and ham baguette) into the EU. The same applies to Northern Ireland.
There are, however, exemptions made for powdered infant milk/food as well as special foods required
for medical reasons. It ought to be noted that these items must weigh less than 2kg and be packaged,
proprietary brand products.
Vegetables and most fruit are also banned from entering – though several exceptions exist in the form
of bananas, coconuts, dates, pineapples and durians.
In terms of fish, travellers are allowed to bring in up to 20kg worth.
Honey, too, is transportable to the EU or Northern Ireland in quantities of 2kg or less.
Will British Travellers Need Health Insurance Whilst in the EU?
The European Health Insurance Card (“EHIC”) has entitled about 27 million UK citizens to stateprovided medical treatment if they fall ill or have an accident in EU countries, as well as a number of
others.
However, all EHIC cards issued prior to the end of 2020 will be valid until their expiry date.
The UK Government says it will issue a new card - the UK Global Health Insurance Card (“GHIC”). Like
EHIC, it will cover chronic or existing illnesses, routine maternity care and emergencies. However,
there are no further details yet on when it will start.
The UK Government recommends buying travel insurance with inclusive healthcare cover before going
on holiday to the EU - especially if an individual has a pre-existing medical condition.
What About Compensation if Travel to the EU is Disrupted?
Some travel insurance policies only cover certain types of disruption. Check your provider’s terms and
conditions to make sure you have the cover you need if your travel is cancelled or delayed.
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Your consumer rights have not changed since 1 January 2021. This means that if your travel is
cancelled or delayed you may be able to claim a refund or compensation. Check your booking’s terms
and conditions to find out more.
What if the Travel Company You’ve Booked Through Goes Out of Business?
You’re protected if you buy a package holiday and the company goes out of business. You get this
cover even if it’s an EU company, as long as the company sells to UK customers.
Otherwise, individuals can claim compensation if they used a credit card for the purchase. Such claim
for payments can range from £100 to £30,000.
What About Mobile Phone Roaming Charges Whilst in the EU?
The guarantee of free roaming throughout the EU, Liechtenstein, Norway and Iceland is no longer
available, as of January 1st 2021.
Individuals should check with their mobile provider to see if they are likely to face extra charges. As of
writing, the four main UK operators have said they have no plans to reintroduce roaming fees.
The EU and the UK have also agreed to co-operate on international mobile roaming. But there is
nothing currently in the post-Brexit trade agreement that would prevent UK travellers from being
charged for using their phone in the EU in the future.
The government has also passed laws to protect customers, including:


A £45-a-month cap on using mobile data abroad – from which point the person can then opt in
to use more if they wish.



Requirements for customers to be informed when they've reached 80% and 100% of their total
data allowance.

Is Driving in Europe Still an Option?
Yes, but travellers will need to take their driving licence, as well as their logbook (V5C) and valid
insurance documents if they opt to take their own car.
Individuals will also need to contact their insurer six weeks before travel to get a “green card” that will
certify they have the minimum necessary level of car insurance. This also applies to those wishing to
drive in the Republic of Ireland with a UK registered vehicle.
Most drivers will not need to buy an International Driving Permit, with the exception of those with
paper licences (not photocards) and those with licences issued in Gibraltar, Guernsey, Jersey or the
Isle of Man, who will need one for occasional European countries.
Are Pet Passports Still Valid?
Pet passports issued in Great Britain will are no longer valid for travel to the EU, as of 1st January 2021.
Pets travelling from Great Britain to the EU will need to have an animal health certificate (“AHC”). The
same rules will apply if a person is taking their pet to Northern Ireland.
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AHCs will be issued by a vet, will be valid for four months and must be obtained no more than 10 days
before travel. AHCs will also be valid for a single trip into the EU, onward travel within the EU and reentry to Great Britain.
All pets must have microchipped and have a rabies vaccination. They also must have a treatment
against Echinococcus multilocularis (a type of tapeworm) for entry into Finland, Republic of Ireland,
Northern Ireland, Norway or Malta. The specific requirements for a particular animal should be
checked, including any necessary time periods (e.g. waiting period after vaccination before the pet
can cross the border).
The UK still accepts EU pet passports for entry of pets into the UK from the EU.
What About Duty Free Items?
Passengers from England, Scotland and Wales travelling to EU countries can enjoy duty-free shopping
from January 2021. Travellers from these countries to all international destinations are now able to
purchase cigarettes and alcohol without paying tax or duty but this will also come with limitations as
no more than a litre of spirits and 200 cigarettes can be taken across the border duty free.
Further, there will no longer be tax-free airport sales of non-excise goods like electronics, cosmetics
and clothing.
From Northern Ireland-based airports, duty-free is now only available to non-EU countries such as
Turkey, Switzerland and the US.
What About Northern Ireland?
In terms of requiring a passport to travel between the UK and Northern Ireland, there are only two
exceptions in which that would be the case – both of which are relatively narrow.
Firstly, if an individual is travelling from Great Britain to Northern Ireland with more than €10,000
(£9,100) in cash, cheques or banker’s drafts then they must declare so in advance, explaining where
the money came from, whom it belongs to and how it will be used.
Secondly, a common travel route within the UK is from England and Wales to Northern Ireland via the
Republic of Ireland. Notably, Ireland is in the Common Travel Area and so no passport is legally
necessary. However, airlines may still insist on seeing one as identification.
Incidentally, individuals who will be driving vehicles during their travelling to Northern Ireland via the
Republic of Ireland – for example Swansea-Holyhead-Dublin-Belfast – will need a Green Card from
their insurer for the drive through the Republic of Ireland.
Customs checks and restrictions will be mandatory when travelling from the UK to Northern Ireland –
effectively going into the European Union for customs purposes – though this will not apply in reverse
i.e. Northern Ireland to UK.
On a practical level, for individual travellers, rather than freight consignments, the checks are likely to
be a light touch and not overly rigorous.
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However, most meat and milk products made in the UK are banned. The UK government provides the
example of ”cheeses with added herbs, sausages with garlic [and] yogurts with added fruit” as items
that are not permitted to be carried from the UK to the EU (and by virtue, Northern Ireland) without
an export health certificate.
The standard EU customs limits of one litre of spirits and 200 cigarettes do not apply to alcohol that
was bought in England, Scotland, Wales or the Isle of Man as VAT and excise duty will have been paid.
However, if a traveller arrives from Beirut to Manchester and then travels to Belfast, the limits will
then apply to those purchases.
No restrictions apply when travelling from Northern Ireland to Great Britain.
No additional customs checks or restrictions will apply, whether individuals are travelling from Belfast
to Paris or from Dublin (in the Republic) to Newry (in Northern Ireland).
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QUESTION AND ANSWERS
A.

COMMERCIAL CONTRACTS

1.

What Steps Should I Take Just Now to Protect My Business?
Businesses are advised to conduct a general audit to analyse how, and the extent to which,
Brexit could affect their business and their commercial arrangements with third parties.
As part of that auditing process, it would be advisable to identify and review any contracts that
may be affected by the UK leaving the EU. It may be that in doing so, it becomes apparent that
contracts do not provide sufficient protections or will no longer be viable for the business to
fulfil.
In the event that issues are identified, it would then be wise to consider what scope there is for
renegotiating or terminating contracts. Additionally, consideration should be given as to how
contracts can be ‘future-proofed’ against the effects of Brexit.

2.

What Factors Should I Consider When Auditing Contracts?
There are a number of factors that should be considered when reviewing contracts in light of
Brexit including but not limited to the following:
Flexibility:


Can pricing and/or delivery arrangements be reviewed and amended?



Can stocks of goods be built up?

Currency of Payments:


Who bears the risk of fluctuations in exchange rates?



Are the prices fixed in a particular currency and is there a mechanism to vary charges in
light of any fluctuations?

Tariffs and Customs:


Could the provision of goods/services be subject to further tariffs and who will bear the
cost of such?



Who is responsible for customs clearance and who will bear the costs of such?



What impact might customs control have on service levels and delivery timetables?

Personnel:


Is the performance of the contract dependant on persons travelling between the UK and
EU?



If so, how will this be affected by changes to freedom of movement between the UK and
EU?



Is there a risk of labour shortages?
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Will the loss of freedom of movement lead to labour shortages and/or an increase in
labour costs?



Could a party, or their personnel, lose the recognition of licenses and/or qualifications?

Data Transfers:


Will there be data transfers from the EU to the UK?



If so, specific mechanisms may be needed to ensure those transfers can continue.

References to ‘the EU’:


Review definitions to determine contractual extent of ‘the EU’ - It will be important to
ascertain this for any agreements where EU law has a significant role such as agency
agreements.

Law and Jurisdiction:

3.



Are the applicable laws likely to change?



Consideration should be given to what the potential changes could be and the impact
they might have on the agreement i.e. is there is a danger that one party may have to
bear additional costs to comply with post-Brexit regulatory changes.



Will there be any barriers to enforcing judgements in EU jurisdictions post-Brexit?

Will I be Able to Rely on Force Majeure Clauses?
If Brexit renders the performance of a contract impossible this may constitute a force majeure
event however this will depend on the wording of the relevant force majeure clause.
It is important to note that force majeure is designed to relieve parties of their obligations to
perform in the face of events they could not reasonably have foreseen. This means that if Brexit
is likely to make performance of a contract uneconomical but still entirely possible this in itself
will not enough for force majeure to be applicable.

4.

What Alternative Contractual Provisions Could I Utilise?
Hardship clauses are often used in long-term contracts, such as those for the sale and purchase
of oil and gas, and exist to protect the parties to against the risk of hardship caused by
unforeseen changes arising from extraneous circumstances.
Typical clauses will provide that if there are changes to, or movements in, the market affecting
the contract price which result in hardship to either party, the parties will meet to consider and
agree any adjustment to the contract terms necessary to offset or alleviate the hardship failing
which the matter may be referred to an expert or tribunal for determination or the affected
party may terminate.
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MAC clauses are similar to hardship clauses in that they entitle parties to withdraw in the face
of unpredictable and unforeseen events. MAC clauses are often used in lending transactions
and aim to capture events that would be otherwise difficult to cater for specifically in
documentation. A typical MAC definition may refer to material adverse changes in, among other
things:


The business, operations, property, financial condition or prospects of company.



A company’s ability to perform its obligations (in whole or in part) under finance
documents.



The validity, enforceability, effectiveness or ranking of any security granted in connection
with lending arrangements or the rights or remedies of a lender.

As with force majeure clauses, the extent to which an MAC clause or a hardship clause could be
of assistance will very much depend on the exact terms of the clause. In particular, the fact that
the performance of contract is no longer commercially viable is unlikely in itself to be grounds
to invoke these clauses.
5.

What is a ‘Brexit Clause’ and How Would it Work in Practice?
A Brexit clause is type of a contractual clause that could trigger a change in the parties’ rights
and obligations as a result of a defined event occurring. The degree of change could vary from
renegotiation of certain clauses to termination of the contract. Is should be noted that there is
no one Brexit clause so the exact terms of such a clause would very much depend on the
outcome of negotiations between parties.

6.

Can I Get Away With Doing Nothing?
The main risk of not addressing Brexit is that a party may be obliged to continue to perform its
contractual obligations in full where doing so is no longer commercially viable as a result of
Brexit.
The decision to do nothing will depend on each businesses individual situation, and should be
subject to the performance of a general audit, but there are certain factors which may indicate
that doing nothing is an appropriate course of action. In particular:


The parties to a contract are confident that their ability to perform, and the costs of
performing, will not be materially affected by Brexit or their contract already sufficiently
caters for such effects.



The risks of doing nothing are less than the risks of introducing a Brexit clause.



Parties may enter into contracts with shorter terms and subsequently revise their terms
on renewal to address the impact of Brexit as it happens; and



Some contracts may already include rights to terminate on short notice without penalty
which could be activated in the event the Brexit negatively affects the ability to perform
the contract.
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B.

DATA PROTECTION

1.

Will I Be Able to Transfer Data to My European Partners?
Yes. At the end of the transition period, the changes made by secondary legislation, the DP
Brexit Regulations under section 8 of the EUWA, took effect.
The DP Brexit Regulations provides, amongst others matters, that, in relation to the EU, EEA and
Gibraltar, adequacy will be deemed for outbound data transfers meaning that transfers of data
to the EEA will be permitted.

2.

Will I be Able to Import Data From Europe?
Once the UK has left the EU and any transition period has ended, the UK will become a thirdcountry for the purposes of EU data protection law, the main branch of which is the GDPR.
Under GDPR, the transfer of personal data from a controller or processor organisation in an EEA
member state to a recipient located in a third-country may only take place if specified conditions
are satisfied. In particular, it is fundamental that any transfers to third-country recipients do not
undermine the protections offered by the GDPR.
The Cooperation Agreement includes provision for a four month specified period from 1st
January 2021 permitting the continued transfer of personal data to the UK as if the UK were not
a third-country for the purposes of EU data protection law. This may be extended by a further
two month period unless one of the parties objects or unless an adequacy decision is granted
before the end of the specified period in respect of the UK.
The easiest route by which UK and EU businesses will be able to continue transferring data from
the EEA to the UK would be if the Commission makes an ‘Adequacy Decision’ in respect of the
UK’s data protection regime failing alternative measures would need to be used. A draft
adequacy decision was published by the Commission on 19th February 2021. If the adequacy
decision is granted it will be valid for at least four years.

3.

What is an Adequacy Decision?
The Commission can examine and then recognise a third-country's data protection laws as being
adequate by issuing an “Adequacy Decision”. The effect is that personal data can flow from the
EEA to that third-country without the need for further safeguards.
The Commission will only issue an Adequacy Decision if it is satisfied that the third-country’s
data protection regime offers ‘an adequate level of protection essentially equivalent to the level
of protection ensured within the EU.
At present, only Andorra, Argentina, Canada (commercial organisations), Faroe Islands,
Guernsey, Isle of Man, Israel, Japan, Jersey, New Zealand, Switzerland and Uruguay have been
granted an Adequacy Decision and these can be subject to challenge at the CJEU.
A draft adequacy decision in respect of the UK was published by the Commission on 19 th
February 2021.

Page | 120

4.

Will the UK be Granted an Adequacy Decision?
A draft adequacy decision was published by the Commission on 19th February 2021. The draft
decision will be submitted to the European Data Protection Board for a non-binding opinion,
and will then be presented to the EU member states for formal approval before it is adopted by
the EU. It is hoped that these stages can be completed in the bridging period allowed for in the
Cooperation Agreement. If the adequacy decision is granted it will be valid for at least four
years.

5.

What are the Alternatives if the UK is Not Granted an Adequacy Decision?
SSCs are contractual templates pre-approved by the Commission, which must be signed by both
the data ‘exporter’ in the EEA and the ‘importer’ outside the EEA. Once the contract is entered
into, data can move freely between the parties.
The other main alternative is to use BCRs. BCRs require companies or groups of companies to
commit to EU data protection standards which have been pre-approved by a European data
protection supervisory authority. BCRs have to date been used less-frequently as the approval
process can be time-consuming and very expensive.
The final fall-back would be that the transfer falls within one of the derogations set out in the
GDPR. However, these are will be construed narrowly and are unlikely to be of much use where
the intention is for repeated transfers of data.

6.

What Pitfalls Should I be Aware of When Using Standard Contractual Clauses?
SCCs cannot automatically be relied on where the level of protection in a third country is not
‘essentially equivalent‘. As noted above, the UK’s mass surveillance regime may be problematic
and cannot be sidestepped through using SSCs as they ‘are not capable of binding the
authorities of that third country‘. Companies may therefore be unable to use SCCs where, for
example, the data importer could be subject to the bulk data retention powers under Part 4 of
the Investigatory Powers Act 2016.
Unfortunately, there is little clarity as to what safeguards would be sufficient, however the
European Data Protection Board has published an FAQ which may be of assistance.
It should also be noted that putting SCCs in place can be an expensive and time consuming
endeavour because a new contract is required for each ‘point-to-point’ transfer.

C.

INTELLECTUAL PROPERTY

1.

What Will Happen to EU Trademarks in the UK After Brexit?
From the 1 January 2021, EUTMs will no longer protect trade marks in the UK. The IPO
introduced a comparable UK trade mark for all right holders with an existing EU trade mark.
Existing EUTMs will still protect trade marks in EU member states. UK businesses can still to
apply the EUIPO for an EUTM. There will be no changes to UK-registered trade marks as a result
of the UK leaving the EU.

Page | 121

For those with pending EUTM application, they will be able to apply to register a comparable
UK trade mark in the 9 months after 1 January 2021, retaining the earlier filing date of the
pending EUTM.
2.

What Will Happen to International Trademarks in the UK After Brexit?
International trade mark registrations protected in the EU under the Madrid Protocol will no
longer enjoy protection in the UK after 1 January 2021.
To address this, from 1 January 2021 a comparable trade mark (IR) was created in relation to
each international (EU) trade mark designation which has protected status immediately before
1 January 2021.
Each new UK right will be treated as if applied for and registered under UK law, and may be
challenged, assigned, licensed or renewed separately from the original international
registration.

3.

What Will Happen to Registered and Unregistered Designs in the UK After Brexit?
At the end of the transition period, RCDs and UCDs, will no longer be valid in the UK and will be
immediately and automatically replaced by UK rights. Those who own an existing right will not
need to do anything at this stage.
Design protection can currently be obtained via a registered right or an unregistered right in the
following ways:


A national registered design granted by the IPO of the UK.



A registered Community design granted by the EUIPO.



An international registration designating either the UK or the EU, filed under the Hague
Agreement at WIPO.



Unregistered protection can be obtained in the UK through the UK design right and the
EU unregistered Community design.

From 1 January 2021, any existing RCDs, UCDs and International (EU) designs will only cover the
remaining EU member states.
4.

How Will Copyright be Affected by Brexit?
Copyright is a national right which each country provides separately. However, it is largely
harmonised by a number of treaties and, in the EU, by a body of EU copyright legislation that
builds on those treaties most of which has been brought into UK law via statutory instrument.
As a result of the UK’s continued participation in the aforementioned international treaties,
most UK copyright works will still be protected in the EU and, for the same reason, EU copyright
works will continue to be protected in the UK. This will apply to works created after the UK has
left the EU.
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5.

Will the UK Participate in the New Unitary Patent and Unified Patent Court Regime?
No. Following a change of government in 2019 the UK has confirmed that it no longer wishes to
participate in the new regime and has withdrawn its ratification of the Agreement on a Unified
Patent Court.
It should be noted that the new regime has yet to be fully ratified. The German Constitutional
Court has previously ruled that the Bundestags ratification of the Agreement was
unconstitutional and at the time of writing attempts to re-ratify were ongoing.

D.

EMPLOYMENT

1.

Will UK Employers Need to Make Any Changes to Style Offer Letters, Employment Contracts
Etc. Applicable to EU Nationals Post the End Date?
The right to live and work in the UK is a standard provision in most offer letters and contracts
of employment. Such provisions will become of greater significance when EU nationals living
and working in the UK, or intending to do so after the End Date, no longer enjoy freedom of
movement under the EU Treaties.

2.

Other Than the Right to Work, What Should Employers Look Out For in Any Review of
Contracts of Employment, Staff Handbooks or Policies Relative to Post Brexit Issues?
Any terms which refer to “the EU” in terms of geographical scope should be identified. If so
intended, existing provisions may be purposively interpreted to include the UK. However, going
forward if the intention is to include the UK and the EU within a geographical definition, this
should be explicitly provided.

3.

Can a UK Employer Make an Offer to an EU National With a 2021 Start Date?
Yes, they can make an offer, but any offer should be subject to their right to live and work in
UK. That requires to be checked on an individual case by case basis in accordance with the rules
applicable from time to time.

4.

Will the Basis of Holiday Pay Calculations Change After Exit Day?
Not necessarily and certainly not immediately. Subject to anything agreed in any post Brexit
agreement reached between the UK and the EU, whether before or after the End Date, it will
be up to the UK to decide whether to legislate with a view to changing the basis of calculation
as presently provided in UK case law (determined with reference to European Court of Justice
judgments). The case law in this area might also be affected by appeals pending before the UK
Supreme Court.

5.

Could Agency Workers be Affected?
The UK Agency Workers Regulations are derived from an EU Directive, so as with any other EU
derived legislation, subject to any post Brexit agreement reached between the UK and the EU,
whether before or after the End Date, there may in due course be changes to agency workers
protections.
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6.

Will the Law on TUPE Change?
The TUPE Regulations are derived from an EU Directive, so as with any other EU derived
legislation, subject to any post Brexit agreement reached between the UK and the EU, whether
before or after the End Date, there may in due course be changes to transferring employee’s
protections and/or obligations on transferor and transferee employees.

7.

What Happens to our Current Employees Who are EU Citizens?
EEA nationals or Swiss citizens and their family members who are living in the UK before 1
January 2021 need to apply to the UK’s EU Settlement Scheme in order to continue to live and
work in the UK after 30 June 2021.

8.

What Do I Need to Apply for a Sponsorship Licence?
Employers must appoint people within their business to manage the sponsorship process when
applying for a licence. The roles are to comprise: authorising officer, key contact and level 1
user. The roles can be filled by the same person or different people.
Employers and their staff will be checked to make sure they are suitable for the roles. If you, or
anyone involved in sponsorship, has any of the following, you may not get your licence:


An unspent criminal conviction.



Been fined by UKVI in the last 12 months.



Been reported to UKVI.



Broken the law.



Been a ‘key person’ at a sponsor that has its licence revoked in the last 12 months.



Failed to pay VAT or other excise duty.

Employers will need to send the appropriate supporting documents in order to prove that they
are a genuine business. At least 4 documents will be required unless the employer is a public
body recognised by the UK government or a company listed on the London Stock Exchange Main
Market.
9.

What Happens After I Submit My Application for a Sponsorship Licence?
UK Visas and Immigration (UKVI) will review your application form and supporting documents.
They may also visit to check whether your business is suitable.
If your application is successful, you will be given an A-rated licence. The sponsorship licence
will be valid for 4 years. This will allow you to start assigning certificates of sponsorship.
However, if you do not meet your sponsor duties, your licence may be downgraded to a Brating. If this occurs then you will not be able to issue any new certificates of sponsorship until
improvements are made and you are subsequently upgraded back to an A-rating.
Applications are usually dealt with in less than 8 weeks. However, employers may be able to
pay £500 in order to get the decision within 10 working days.
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(E)

ENFORCEMENT OF COURT JUDGEMENTS

1.

What Regime is Applicable as Between the UK and Switzerland?
Switzerland is a contracting party to the Lugano Convention but is not a party to the Hague
Convention. By contrast, the UK is a party to the Hague Convention and currently not to the
Lugano Convention. Further, there exists no bilateral treaty between the UK and Switzerland in
relation to the reciprocal enforcement of court judgments.
As such, the English and Scottish common law rules will be applicable in the English and Scottish
courts respectively when considering issues of jurisdiction and enforcement of a Swiss court
judgment. The Swiss Private and International Law Act (PILA) will be applicable in the Swiss
courts when considering issues of jurisdiction and enforcement of court judgments from the
UK. One practical consequence is that the enforcement of English Court worldwide freezing
orders in Switzerland, previously governed by the Lugano Convention, is uncertain. While it is a
matter of debate, the prevailing narrative is that such orders will be unenforceable in
Switzerland.

2.

What is the Position if the Hague Convention is Not Applicable?
If the Hague Convention is not applicable i.e. in circumstances where non-contracting parties
are concerned or if no exclusive jurisdiction clause exists, then the relevant domestic law will
apply.
From an English common law perspective, English courts typically uphold the parties'
contractual intentions, including their jurisdiction clause. However, an English court may assert
its jurisdiction, even if this is contrary to the terms of an exclusive jurisdiction clause, if, applying
the forum non conveniens test, it finds that the English courts are a more suitable and
convenient forum in which to hear the case.
In relation to enforcement, the regime under the English common law is less straightforward
than under the Hague Convention or, previously, the Brussels Recast Regulation. Amongst other
things, a judgment is not directly enforceable in the UK but will be dealt with as a debt requiring
the commencement of fresh proceedings - usually resulting in a summary judgment. Further,
provided certain criteria are met, a foreign court judgment will be enforceable only if the foreign
court has jurisdiction according to the rules under English law.

3.

What About London's Role as a Disputes Hub?
Although it is still too early to say what the long-term implications may be, there does exist a
possibility that English courts will lose out on business to other EU courts in matters relating to
EU law. Certain various EU Regulations also stipulate that disputes should be heard by an EU
Member State court or a seated arbitration.
However, given London's position as a financial centre and the popularity of English law as the
law to govern international business relations, it should not be anticipated that Brexit will have
that great an impact. Indeed, some have argued that the English courts will be a more attractive
jurisdiction once the restrictions imposed by the Brussels Regime fall away.
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Nevertheless, a greater threat to the use of English courts for international disputes is that of
international arbitration, which may well become more attractive as a direct result of Brexit.
The international arbitration regime is based on the New York Convention, and that provides
for recognition by national courts of arbitration agreements, and broad international
enforcement of arbitration awards. It ought to be noted that international arbitration and the
enforceability of awards is not affected by Brexit. Therefore, under the assumption there are
no other objections to arbitration, contractually agreeing to English-seated arbitration likely
offers the simplest way forward where enforcement of English Court judgments post-Brexit
remains a particular concern.
4)

Can a Party Seeking to Enforce an Irish Judgment in the UK (or vice versa) Rely on the Hague
Convention?
Yes, but only where said judgment is given on foot of an agreement that contains an exclusive
choice of court agreement that lands within the Hague Convention.
However, while the Hague Convention applies in principle, there remain two areas of ambiguity
that may affect Irish judgements and others moving forward:


Exclusive Choice of Court Agreements The Hague Convention only applies to foreign judgments given on foot of an exclusive
choice of court agreement, and which falls within the Convention’s scope. Both the EU
and UK have conflicting opinions as to whether a unilateral agreement qualifies as an
“exclusive choice of court agreement”. A unilateral agreement generally gives one
contractual party the choice to select the court in which to settle any future dispute, while
limiting the other party to the courts of a single state. UK case law suggests that there are
“good arguments” that they do indeed qualify, however the EU disagrees.



Scope of the Convention The Hague Convention applies to agreements containing jurisdiction clauses entered into
after the Convention came into force in the relevant state. The EU and the UK disagree
as to whether the Convention will be treated as having entered into force in the UK in
October 2015, when it was enacted in the EU, or later in January 2021, when it was
enacted in the UK. As such, there remains some ambiguity as to whether the EU will treat
an agreement entered into between October 2015 and January 2021 as falling within the
scope of the Convention.

4.

Can a Party Seeking to Enforce an Irish Judgment in the UK Rely on the Lugano Convention?
The UK’s accession to the Lugano Convention would have largely maintained the status quo
following the end of the transition period with its principles and processes mirroring those laid
out in the Brussels Recast Regulation. However, the EU has not yet approved the UK’s
application and so until this changes Lugano cannot be the basis for enforcement of the Irish
judgement and therefore enforcement will rely on more uncertain grounds as mentioned
above.
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(F)

REACH

1.

What Does the Protocol on Ireland/Northern Ireland (‘IE/NI Protocol’) Mean From the CLP
Perspective?
The Northern Ireland Protocol provides that CLP applies to and in the United Kingdom in respect
of Northern Ireland. CLP does not apply in other parts of the United Kingdom (‘Great Britain’).
On a practical level this means that any substances and mixtures placed on the market in
Northern Ireland must comply with the CLP in regard to being classified, labelled and packaged.
A notification to the C&L Inventory must also be made for the classification and labelling
elements.

2.

How Will Imports of Chemicals from Northern Ireland into Great Britain be Treated?
A light-touch notification system (known as ‘Northern Ireland notifications’) applies to GB-based
importers, or downstream users of qualifying Northern Ireland goods (QNIGs) (that is,
substances, mixtures or articles that have been manufactured, formulated or produced in
Northern Ireland). It will be the responsibility of either the GB importer or the Northern Irish
supplier to submit information in the UK REACH system on the substances imported into Great
Britain from Northern Ireland.
For any Great Britain-based importers who were already importing before 1 January 2021, they
must, within 300 days of the end of the transition period, submit information on the substances
they import into Great Britain from Northern Ireland when the quantity exceeds a tonne. For
any Great-Britain based importers who plan to import from now on (after 31 December 2020),
they must submit the required information prior to starting the importing.

3.

What Practical Steps Will Need to be Taken to Satisfy the Northern Ireland Notifications?
From February 2021, companies can use the Comply with UK REACH IT service to submit their
Northern Ireland notification. The steps that need be taken are:
1)

Create an account with the Comply with UK REACH IT service.

2)

Populate the Northern Ireland notification spreadsheet with information about the
substances to be imported into Great Britain from Northern Ireland. It is important that
each individual substance is listed on a separate line of the spreadsheet. (This
spreadsheet is downloadable from the Comply with UK REACH IT service).

3)

Upload the completed spreadsheet onto the Comply with UK REACH IT service (there is
no cost for this). Note that from March 2021, it will be possible to amend details of a
Northern Ireland notification that has been previously uploaded.

(G)

EUROPEAN TRAVEL

1.

Will EU Citizens Find it More Difficult to Gain Entry to the UK for Holiday Purposes?
Currently, EU citizens can visit the UK with national ID cards but as of 1st October 2021, these
cards will no longer be accepted. After that, EU citizens will need to show a valid passport and
travel documents covering the dates of their trip.
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However, exceptions to this rule, post 1st October 2021, will apply in certain circumstances
where the individual:


Has settled or pre-settled status under the EU Settlement Scheme; or



Has an EU Settlement Scheme family permit; or



Has a frontier work permit; or



Is an S2 Healthcare worker; or



Is a Swiss Service Provider.

In these cases, you can continue to use your national ID card to enter the UK until at least 31st
December 2025.
2.

What Do EU Business Travellers Have to do to in Order to Enter the UK?
EU business travellers can come to the UK for unpaid meetings or conferences for up to six
months. They can also leave and then return for another six months. There is no minimum time
between visits stipulated, although there is potential that any individuals doing this too often
may be turned back.
In terms of paid work, EU citizens can travel to the UK for a month, visa free, for permitted paid
engagements, such as giving a university lecture, providing legal advocacy or taking part in an
entertainment or sporting event.
For other business activities they will need a visa as well as a certificate of sponsorship from the
company they are working for.
For those EU citizens who have previously worked in the UK, it may be beneficial to review
whether they qualify to be “frontier workers”, which will give them a renewable permit of up
to five years to continue coming to the UK.
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